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STATEMENT OF QUESTIONS PRESENTED 


(1) . Does a person become an “employee” of another 
so as to entitle him to compensation benefits under the 
Longshoremen’s and Harbor Workers’ Compensation Act, 
where he operates a dump truck as an “independent 
trucker”, soliciting hauling jobs from the other when the 
other has such jobs to be done, who is paid for such 
work only on a “load-distance” basis, who is in no way 
controlled in the operation of the truck or in the days 
and hours he works, and who receives no instructions 
from the other, but is given information as to the loca¬ 
tion of material to be hauled and its destination? 

(2) . Does one become an “employee” of another so as 
to entitle him to compensation benefits under the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act, 
where he enters into an oral agreement with the other 
whereby he is to furnish his time, labor and skill in 
operating a dump truck owned by the other, and to solicit 
jobs for such truck, and the other is to keep the truck in 
operating condition, the income derived from such opera¬ 
tion being divided equally between the two after paying 
for gasoline and oil, neither of the parties receiving any¬ 
thing if no work is obtained? 

(3) . May compensation award properly be entered 
against both “general” and “special” employers where 
the Deputy Commissioner has “found” that the “special 
employer had the exclusive right of direction and con¬ 
trol” over the alleged employee and that the “general 
employer retained no right to exercise control over the 
work activities” of the alleged employee? 

(4) . Are claims for compensation benefits under the 
Longshoremen’s and Harbor Workers’ Compensation Act 
timely filed when filed more than one year after the in- 
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jury but within one year after the filing of “employers 7 
reports”, when the “reports” filed deny the employer- 
employee relationship and are filed only under the com¬ 
pulsion of Section 30(e) of the Act? 
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United States (Eoixrt nf Appeals 

For the District of Columbia Circuit 


No. 11893 


Theodore J. Harris, Maloney Concrete Company, Inc., 
a corporation, United States Fidelity & Guaranty 
Co., a corporation, Appellants, 

vs. 

Theodore Britton, Deputy Commissioner, District of Co¬ 
lumbia Compensation District, Bureau of Employees’ 
Compensation, Louis M. Briscoe, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by plaintiffs in the District Court 
(respondents in a proceeding for workmen’s compensa¬ 
tion filed before the Bureau of Employees’ Compensation, 
Department of Labor) from an adverse judgment in the 


District Court in a suit filed by appellants to enjoin the 
enforcement of a compensation award. This Court has 
jurisdiction under Title 33, U. S. C., Section 921, and 
Title 28, Section 1291, U.S.C. 

STATEMENT OF THE CASE 

Appellee, Louis W. Briscoe, filed claims for compensa¬ 
tion benefits under the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act (33 U.S.C., Section 901 et seq) 
against Theodore J. Harris, and Maloney Concrete Com¬ 
pany, Inc., a corporation, Appellants. Harris was unin¬ 
sured and Maloney was insured by Appellant United 
States Fidelity & Guaranty Company, a corporation. The 
testimony elicited at the subsequent hearings established 
the following: 

Briscoe, in May or June of 1949, entered into an ar¬ 
rangement with Harris whereby Briscoe was to operate 
a dump truck owned by Harris, and, after deducting the 
cost of gas and oil, the income derived from the opera¬ 
tion would be divided equally between them (J.A. 43, 48). 
Harris was to furnish the truck and keep it in operating 
condition, and Briscoe was to put in time* and labor driv¬ 
ing it (J.A. 48, 89) and going wherever he could find haul¬ 
ing to do (J.A. 49). 

The first day he drove Harris’ truck, he went to 
Maloney’s, but could get no work. The next day he went 
back and got a job hauling a load from Arundel Sand & 
Gravel Co. to Maloney’s Georgetown plant (J.A. 43, 44). 

Before the strike (at Smoot Sand & Gravel Co.) started, 
he used to take the truck to Maloney’s in the morning 
and line up with other truckers in the hope of getting 
some hauling (J.A. 54). If Maloney had no work, 
Briscoe would try to find hauling jobs somewhere else 
(J.A. 49). During June and July, 1949, he worked 
a total of one week hauling for Maloney (J.A. 58). 
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There were days when he could not get jobs at all and, 
therefore, neither he nor Harris made any money (J.A. 
55). 

Independent truckers used to line up at Maloney’s in 
the mornings waiting for work. If Maloney had hauling 
to be done, Mr. Eberhart, Maloney’s foreman, would as¬ 
sign it to them (J.A. 74). Men were selected either by 
taking the first in line or by choosing those who had been 
hauling longest (J.A. 78, 81). 

Eberhart would tell the truckers where material was to 
be picked up and delivered (J.A. 72, 81). He didn’t di¬ 
rect them as to the method of getting sand or gravel 
from the pit to the bin, nor the route to take (J.A. 72, 81). 
Nor did he superintend the operation of their trucks, or 
require their working any definite hours, or any certain 
days (J.A. 72,82). Neither did he require them to make 
any specified number of trips per day, and the drivers 
made different numbers of runs on different days (J.A. 
73, 82). And if a driver was arrested, or if his truck 
broke down on the road, Maloney would not help in any 
way (J.A. 82). 

Maloney would pay for hauling by cheeks issued each 
Friday for that week’s jobs. Records were kept by 
means of “job tickets” picked up by the trucker at the 
pit and delivered to Maloney at the point of destination. 
In the instant case, the checks were made out to Harris 
and delivered to Briscoe. Payment was computed on a 
“load-distance” basis. 

Briscoe would take the checks to Harris and the two of 
them would go to a liquor store or Neale’s Service Sta¬ 
tion, where they purchased gas and oil on credit, where¬ 
upon Neale would cash the checks, withhold the amount 
owed him for that week’s bill, and give Briscoe and Har¬ 
ris the balance, which they would divide equally. 
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These cheeks would include an item for “Federal 
Transportation Tax’’ amounting to 3%, but nothing was 
withheld by Maloney for income tax, social security, etc. 
(J.A. 59). * 

On at least one occasion, Harris drove the truck and 
the money was divided as usual (J.A. 60, 61). 

Prior to the time Briscoe started driving Harris’ truck, 
one Danny Mopkin drove it. Danny was not a reliable 
operator, he seemed to be half drunk. Eberhart told 
Harris he didn't need Harris’ truck because of Mopkin’s 
drinking. He didn’t object to the truck, only to Mopkin 
as an operator. (J.A. 79, SS, 101, 102). 

Harris, who had known Briscoe since the latter’s child¬ 
hood, then met Briscoe through Briscoe’s brother. They 
entered into the arrangement for Briscoe to drive, and 
Harris told Eberhart he had a new man and asked if his 
truck could work. Eberhart said yes. He (Eberhart) 
did not know who the new man was. Briscoe began oper¬ 
ating two or three days later (J.A. 79, SO, 101, 102). 

On October 10, 1949, Briscoe, while operating Harris’ 
truck, enroute from a gravel pit to one of Maloney’s 
plants with a load to be delivered to Maloney, was in¬ 
volved in an accident as a result of which he sustained 
the injuries herein complained of. 

Briscoe filed a claim under the Act against Harris on 
May 22, 1951, and against Maloney on January 11, 1952. 

Under the compulsion of Section 30 (e) of the Act (33 
U.S.C. 930 (e)), Harris filed an “employer’s report” on 
December 11, 1950, and Maloney on December 20, 1951, 
both such reports denying an employer-employee rela¬ 
tionship. (J.A. 11, 12, 15, 17, 64) 

Said reports, as stated by the Deputy Commissioner 
(J.A. 64) were not to be considered as evidence of 
the facts therein contained, nor were they to be the 
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foundation for any conclusions which might be drawn 
therefrom. 

Theodore J. Britton, Deputy Commissioner, awarded 
Briscoe compensation benefits by an opinion dated De¬ 
cember 1, 1952 (set forth at J.A. 20) against Harris 
as general employer and Maloney as special employer. 

Appellant filed a complaint for an injunction against 
Theodore J. Britton and Louis M. Briscoe in the United 
States District Court for the District of Columbia. Bris¬ 
coe was not served with process. 

Britton filed a motion to dismiss the complaint, which 
was treated as a motion for summary judgment, and, on 
May 20, 1953, said motion was granted and summary 
judgment entered against appellants. 

This appeal followed. 

STATEMENT OF POINTS 

(1) . The “Findings of Fact” of the Deputy Commis¬ 
sioner are unsupported by the evidence of record as a 
whole, and are arbitrary and capricious. 

(2) . The Deputy Commissioner erred in finding that 
Briscoe was an employee of Harris rather than a part¬ 
ner. 

(3) . The Deputy Commissioner erred in finding that 
Briscoe was an employee of Maloney rather than an 
independent contractor. 

(4) . The Deputy Commissioner erred in awarding com¬ 
pensation against both Harris and Maloney while at the 
same time finding Maloney to have had the exclusive 
right of direction and control over Briscoe. 

(5) . The Deputy Commissioner erred in holding that 
Briscoe’s claim for compensation was timely filed. 
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SUMMARY OF ARGUMENT 

The “findings” of the Deputy Commissioner are wholly 
and entirely arbitrary and capricious. They are neither 
supported by the evidence nor are they justified by law. 
They are unsupported by the evidence of record as a 
whole and such evidence fairly detracts from them and 
they therefore cannot be affirmed. 

The findings and conclusions of the Deputy Commis¬ 
sioner that Briscoe was an employee of Harris rather 
than a partner, and that he was an employee of Maloney 
rather than an independent contractor are erroneous in 
fact and in law. 

The Deputy Commissioners Award is further in error, 
in that, lie held both Harris and Maloney as “general” 
and “special” employers while holding that Maloney had 
the exclusive control over Briscoe. In the light of such a 
finding, it was error to hold both of the alleged em¬ 
ployers. 

The Deputy Commissioner erroneously held that Bris¬ 
coe’s claim filed with the Bureau of Employees’ Compen¬ 
sation was “timelv filed”, when the evidence clearlv es- 
tablished that said claim was filed after the expiration of 
one year from the date of injury. 

ARGUMENT 

I 

The “Findings of Fact” of the Deputy Commissioner 
Are Unsupported By the Evidence of Record as a 
Whole and Are Arbitrary and Capricious. 

The Deputy Commissioner, in his opinion and award in 
this case, made “findings of fact” which are not at all 
supported by the evidence, but are rather distortions (and 
appellants use this word reluctantly) of the testimony. 
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The conclusions drawn by the deputy commissioner that 
Briscoe was an employee of appellants, are entirely de¬ 
pendent upon these “findings”, and must fail if the 
“findings” are found to be unsupported by the evidence. 

Appellants, therefore, deem it necessary to examine 
these “findings” in detail, in the light of the evidence, 
to show the total lack of factual support which they must 
have to be affirmed. 

It might be stated at this point that there was very 
little conflict in the evidence presented at the hearings, 
and, on the essential points, there was absolutely no con¬ 
flict. But by inserting a word here, and a phrase there, 
without factual foundation for so doing, the deputy com¬ 
missioner has portrayed a situation that does not, except 
for names, dates, etc., resemble even closely the picture 
unfolded through the testimony. 

THE “FINDINGS OF FACT”: 

1. “* * * that his (Harris’) action in discharging 
the driver (Mopkin), followed a demand by an offi¬ 
cial of the special employer (Maloney); * * * the said 
general employer, with the acquiescence of the spe¬ 
cial employer, hired the claimant * * # ” (J.A. 22, 23). 

There is absolutely no testimony that Maloney made 
a “demand” that Mopkin be fired. Harris testified that 
Briscoe’s brother came to him and told him that Eberhart 
(Maloney’s foreman) had told the truckers: “Harris’ 
truck can’t work.” Harris asked why and claimant’s 
brother replied “Because Dan Mopkin was caught drink¬ 
ing whiskey.” So Harris went to see Eberhart who told 
him: “Your truck can work, but you’ll have to get rid 
of that man. I’m not going to have a drunk over here”. 
(J.A. 102). 

Eberhart himself testified that he didn’t consider Mop¬ 
kin a reliable truck operator because he seemed to be half 
drunk. Eberhart did not object to the truck, but he did 
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object to Mopkin’s operating it on Maloney’s work be¬ 
cause lie was afraid Mopkin would kill someone. He told 
Harris that if lie (Harris) put on another driver he 
(Eberhart) would use the truck if he had need for it. 
(J.A. 79, SO). 

There was no other testimony about the severance of 
relations between Mopkin and Harris. Nowhere in the 
testimony is there any basis for the finding of a “de¬ 
mand” for Mopkin’s discharge. Harris was free to con¬ 
tinue his arrangement with Mopkin, soliciting jobs 
wherever they chose. Maloney would simply not give 
them any more work because, due to Mopkin’s drinking, 
Maloney’s foreman was concerned that someone might be 
killed. (J.A. 79). 

The testimony as to Maloney’s ‘‘acquiescence” in Har¬ 
ris’ hiring Briscoe was as follows: 

Briscoe said that Harris “told” Eberhart that Briscoe 
was going to drive from then on. (J.A. 43). Eberhart 
testified that a few days after the Mopkin incident Bris¬ 
coe began driving the truck (J.A. 79). Harris’ testi¬ 
mony was that he told Eberhart he had a new man and 
could his truck work. Eberhart said yes. He (Eberhart) 
did not know who the new man was, and Harris never 
discussed Briscoe with Eberhart (J.A. 102). 

Appellants fail to see how the findings of “demand” 
and “acquiescence” can possibly have roots in such testi¬ 
mony. And yet such findings were absolutely essential 
if Maloney was to lie held to be Briscoe’s employer. They 
constituted the “right to hire and fire” necessary in the 
master and servant relationship. 

Appellants submit that such findings are purely ficti¬ 
tious, are wholly lacking in factual support, and that they 
were inserted in the record solely for the planned purpose 
of establishing the “right to hire and fire.” 
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2. “ # * * that the special employer exercised the 
right to require the discharge of any truck driver 
whose conduct was not acceptable to it by causing 
the said general employer to terminate the services 
of such objectionable driver; that the special em¬ 
ployer exercised the right to approve the employment 
of certain truck drivers by the said general employer, 
as it did by its actions when he employed the claim¬ 
ant herein after he had discharged a previous driver 
whose conduct had proved unsatisfactory to it; * * *” 
(J.A. 25). 

The points made by appellants in 1 above are equally 
appropriate here, and only one further comment should 
be made. The finding in 1 that Harris, “with the ac¬ 
quiescence” of Maloney, hired Briscoe attempts to convey 
the illusion of a conference between Harris and Maloney 
concerning Briscoe’s prospective employment, with Har¬ 
ris seeking Maloney’s approval. The finding in 2 that 
Maloney “approved” Briscoe’s employment “by its ac¬ 
tions” conveys an entirely different picture. 

The “actions” could be only those of allowing the truck 
to work with Briscoe as a driver. This then must be the 
basis for the deputy commissioner’s finding of “acquies¬ 
cence”. 

Appellants submit that the use, by Maloney, of Harris’ 
truck with a driver other than the “drunk” Mopkin, can 
not possibly be converted into an “acquiescence”, or “ap¬ 
proval” of Briscoe personally as a driver, and a finding 
that Maloney had and exercised a “right” to compel the 
discharge of one driver and to approve the hiring of 
another. 

3. # * the said special employer entered into 
such an agreement with the general employer (the 
terms of which) required the said general employer, 
on order of the special employer, to furnish his truck 

* * * (for) such hauling as (Maloney) should require 

* * •” (J.A. 23). 
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This “finding” that Maloney could “require” Harris 
to make his truck available for hauling is utterly and 
completely without any foundation in the evidence what¬ 
soever. Nowhere is there testimony from which such a 
“finding” could even be inferred. 

The uncontradicted evidence from all sources is that 
truckers, including Briscoe, would “line-up” at Maloneys 
in the morning in the hope of getting jobs (J.A. 54, 74). 
They would be selected for jobs if hauling was needed 
that day (,J.A. 74). Maloney didn't require their work¬ 
ing at all, or any specified hours, or any specified number 
of trips per day (J.A. 72). And Briscoe was not there 
every day (J.A. 74). He tried to find hauling jobs else¬ 
where (J.A. 49), and did considerable work for Buffalo 
Sand & Gravel Co. (J.A. 65, 68), Forrestville Sand & 
Gravel Co. (J.A. 49), and Arundel Sand & Gravel Co. 

There is no hint in the evidence that Malonev's hauling 
requirements were met in any way other than through 
the selection of truckers applying for hauling engagement 
jobs each day. 

Furthermore, there were no “agreements” as “found” 
by the deputy commissioner. He found them to be “oral 
agreements” (J.A. 23). Actually the only “agreement” 
was an implied one that should hauling be done it would 
be paid for. And a proper construction of the evidence 
would be that each hauling job elicited a separate implied 
promise to pay. 

4. “• * * that under its agreement with the gen¬ 
eral employer the said special employer had the ex¬ 
clusive right of direction and control over the use or 
uses of the said truck and its driver including the 
designation of commodities to be hauled as well as 
all conditions pertaining to the hauling itself and it 
did, in fact, exercise such right, * * (J.A. 23). 
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This “finding” illustrates the extent of the deputy com¬ 
missioner’s distortion of the evidence to accomplish his 
planned result. 

The only portion of this “finding” that has any factual 
support whatsoever is that Maloney designated “com¬ 
modities to be hauled.” And what should it do when it 
engaged trucks to do hauling—leave it to the drivers to 
get whatever they wanted? But no, the deputy commis¬ 
sioner so extends the horrible fact that a corporation 
might wish to have delivered that for which it had need 
and pays, that this simple thing becomes the basis—and 
the only basis—for the entire “finding.” 

Of course Maloney “directed” the truckers—it in¬ 
formed them that there were materials at one location 
that it wanted delivered to another. And that was the 
extent of the “direction!” 

Maloney told the drivers where sand was available to 
be hauled; it did not direct them as to the method of 
getting it from the pit to the bin, nor as to a route to be 
taken; nor did it superintend the operation of the trucks 
(J.A. 72, SO). 

Appellants submit that this “finding” (though it is not 
the only one) demonstrates clearly that the deputy com¬ 
missioner, in making an award, was acting as arbitrarily 
and capriciously as any administrative official possibly 
could. They believe that he approached this case with 
the preconceived intention of making an award. And his 
opinion carrying out his intention is so artfully composed 
that a stigma is attached to the “designation of com¬ 
modities to be hauled” when this phrase is read in con¬ 
text with the entire “finding.” 

5. “* * * that the driver of the truck placed him¬ 
self and the said truck completely at the disposition 
of the said special employer, reporting daily at a 
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designated place, there to await directions as to the 
performance of hauling; # # *” (J.A. 23). 

Briscoe did not place himself and the truck completely 
at Maloney’s disposition. He both solicited and per¬ 
formed work elsewhere (J.A. 49). 

Tn fact, by his own testimony, he was to go wherever 
he could to find hauling to do (J.A. 49). 

Xo testimony had him “reporting daily.” Briscoe wasn’t 
there every day (J.A. 74). 

He did not “await directions”—he waited for jobs 
(J.A. 54, 74). 

An impartial reading of the testimony reveals only that 
truckers went to Maloney’s in the morning, of their own 
accord, through their desire to get hauling contracts. 
They would line up on the street at a place convenient 
for work to be obtained, in the hope that there might be 
a need for their services in hauling materials from one 
location to another. 

Such is the uncontradicted evidence! 

Yet how different is this from the “finding”. It is the 
exact opposite. 

6. “* * * that the time of the work performance 
for hauling was subject to the complete direction and 
control of the special employer: * * *” (J.A. 24). 

Appellants are not certain what is meant by “the time 
of the work performance.” Assuming it means that work 
was to lie performed at certain times, appellants contend 
that it is only natural that when a person wants work 
done, and is paying for it, he wants it when he has need 
for it. 

If, by this expression, the deputy commissioner meant 
that Maloney directed the hours that truckers were to 
work, the “finding” is in direct confliiet with the uncon- 
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tradicted testimony. For Maloney didn’t require the 
truckers to work any definite hours (J.A. 72,82), nor that 
they work every day (J.A. 72,82), nor that they make a 
specified number of trips per day (J.A. 73, 82). 

7. “ * * * that all units of the said work or quan¬ 
tities of sand and gravel as measured by tons to be 
hauled were determined bv the said special emplover; 
* * # ” (J.A. 24). 

The only work ever performed by Briscoe for Maloney 
was the hauling of ingredients, sand and gravel, for use 
in Maloney’s business of mixing concrete. And, of course, 
it was to determine the quantities it needed. 

Would it not be more accurate, however, to say that 
the quantities actually hauled by individual truckers were 
determined only by the capacity of their trucks? The 
evidence plainly so indicates. 

8. “* # # that the driver of the said truck was 

given instructions (by the special employer) as to 
the source where sand and gravel were to be ob¬ 
tained as well as to the location where they were to 
be delivered; # # (J.A. 24). 

The deputy commissioner neglected to find that this 
was the only “instruction” given Briscoe, or anyone else, 
by Maloney. It is an “instruction” calling for a result 
—not one pertaining to the control of the details of how 
it was to be accomplished. 

A careful reading of the entire “Findings of Fact” 
fails to reveal a “finding” that any other “instructions” 
were ever given. 

And there could be no such finding, for the evidence 
would not support it. 

Yet the deputy commissioner extended the “instruc¬ 
tion” to a point where he held Maloney to have had, and 
exercised, the right of an employer to instruct an em¬ 
ployee in all of the details of his work. 
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These “instructions” actually were not instructions at 
all. It was information furnished to Briscoe by Maloney 
and is the same type of information discussed by the Su¬ 
preme-Court in Standard Oil Co. vs. Anderson, infra. 

It was the intention of the deputy commissioner to 
write an opinion which, immediately upon being read, 
would convey such an impression. To that extent, he ac¬ 
complished his purpose. 

And because of this “overall impression”, derived from 
reaching the entire opinion in context, appellants have 
deemed it necessary to belabor the court with a detailed 
dissection of the award, in order to show that there was 
not one shred of evidence introduced to support the con¬ 
clusion that Briscoe was an employee of Maloney and 
Harris or that they had or exercised any of the preroga¬ 
tives of employers over employees. 

9. “* * * that the driver of the truck exercised no 
initiative or material independent choice or selection 
over the manner of doing the work; # * (J.A. 

^ 4 ). 

Appellants ask what initiative is there to be exercised 
in the job of hauling and dumping materials? 

Yet isn't there a vast difference between saying that a 
job requires no initiative in its execution, and that Bris¬ 
coe exercised no initiative, with the resulting implication 
sought to be conveyed by Britton that Maloney’s direc¬ 
tion and control was so complete that it negatived initia¬ 
tive? 

But the evidence develops, further, that the manner of 
doing the work was entirely in Briscoe’s hands. Maloney 
was interested in only one tiling—delivery of materials. 
There is a complete absence of testimony to support any 
holding to the contrarv. 
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10. “* * * that there was no predetermined con¬ 
tract or agreement as to specific quantities of sand 
and gravel to be hauled or as to the place or places 
from which and to which such hauling would be done, 
or as to the time when or within which such hauling 
would be done which would have involved any inde¬ 
pendent direction or control of the work activities 
of the driver of the truck by the general employer, or 
that would have permitted any material independent 
action bv the said driver in the performance of the 
said hauling; * * *” (J.A. 24). 

Appellants believe this “finding” to be a complete non- 
sequitur. The conclusions that Harris would have had 
anv direction or control over Briscoe, or that Briscoe 
could exercise “material, independent action” simply do 
not follow from the premise of a contract providing for 
specific quantities of material to be hauled to and from 
designated places at specified times. 

And doesn’t the recognition by the deputy commissioner 
that there was no such contract support appellants’ argu¬ 
ment that Briscoe was an “independent” trucker—work¬ 
ing when and where he chose? 

Furthermore, isn’t this ‘‘finding” of no agreement in¬ 
consistent with the others discussed in points 3, 4 and 5 
hereof, that Harris entered into an “agreement” with Ma¬ 
loney which “ required ” him to “furnish his truck” for 
hauling, that Maloney had “exclusive” control over the 
“use of the truck”, and that Briscoe “reported daily” to 
Maloney as the “driver” called for in such agreement? 

11. “* # # that the said hauling was paid for on 
the equivalent of a piece-work basis, more specifically 
upon the quantity and distance of hauling performed 
and not upon the basis of a predetermined lump sum 
as in a contract to do hauling; * * *” (J.A. 24). 

To resort to the colloquial—“since when” does an in¬ 
dependent contractor contract only upon the basis of a 
“predetermined lump sum?” 
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‘‘Since when” was a “contract to do hauling” required 
to be based upon a “lump sum?” 

And, as was argued in point 10, how is the conclusion 
of this “finding” supported by its premise? 

And, more important, wherein does the “finding” have 
any bearing upon this case?—Appellants submit the an¬ 
swer to be—“nowhere!” 

The payment for hauling actually was made pursuant 

to successive unilateral contracts between Maloney and 

the trucker. It was payment for a completed act. Any 

reference to an agreement or lack of agreement other 

than this has absolutely no foundation or support in the 

testimony. 

* 

12. “* * * that in the performance of each (haul¬ 
ing job) # * # (Bricoe) looked to and received from 
(Maloney) such directions and instructions as were 
necessary under the circumstances to accomplish (Ma¬ 
loney's) requirements; * * *” (J.A. 24). 

This necessarily relates back to the “finding” in point 
8 where the “instructions” are detailed. 

Appellants submit that for such specific “instructions” 
to be enlarged into this “catch-all” of “such directions 
and instructions as were necessary”, is another example 
of the general, overall picture attempted to be sketched 
by the deputy commissioner. 

This ‘‘finding”, in context, portrays full and complete 
“pin-point” control by Maloney. 

Appellants fail to comprehend how such a conclusion 
can be supported by the facts. 

Appellants have attempted to discuss the “findings of 
Fact” in an objective manner, comparing specific “find¬ 
ings” with the evidence of record. Rather strong langu¬ 
age has been used, but only after much deliberation and 
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study of the record, and only for one reason—because 
appellants believe sincerely that the award in this case 
is wholly and entirely, and in every particular, arbitrary, 
capricious, and unsupported by any evidence. 

Only certain “key findings” have been discussed, but 
appellants do not wish to have it inferred that they have 
no quarrel with others not specifically recited. Because 
they maintain that the entire “Findings of Fact” insofar 
as it relates to the “employer-employee” relationship be¬ 
tween the parties, is erroneous in law and fact. 

The conclusion that Briscoe was in the employ of 
Harris and Maloney, as “general” and “special” em¬ 
ployers respectively has no support in the evidence, nor 
may it find support in law. 

Not only are the conclusions and “findings” not sup¬ 
ported by substantial evidence on the record as a whole, 
but the record “fairly detracts” from them, and the 
award must be reversed. 

O’Leanj vs. Brown-Pacific-Maxon, Inc., 340 U.S. 
504, 95 L. Ed. 4S3, 71 S. Ct. 341. 

Universal Camera vs. N.L.R.B., 340 U.S. 474, 95 
L. Ed. 456, 71 S. Ct. 456. 

II 

Briscoe and Harris Were Partners and Briscoe Was, 
Therefore, Not Entitled To Compensation Against 
Harris 

“In the absence of any provision requiring that he 
be treated as such, it has been very generally held 
that a member of a partnership cannot be an em¬ 
ployee thereof within the meaning of a compensation 
statute, although there are some decisions to the con¬ 
trary”. 58 Am. Jur. Workmen’s Compensation, Parar- 
graph 136. 
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While there are no District of Columbia cases directly 
on this subject, Davison vs. Cardillo, 79 U. S. App., D. C. 
121, 143 F 2d. 154, clearly infers the above to be the 
correct rule. 

The following cases have passed upon the question and 
have decided it as stated above. 

Lyle vs. H. /?. Lyle Cider and Vinegar Co., 243 
N. Y. 247; 153 N. E. 67; 47 A.L.R. S40 
In re, IF. A. Montgomery & Son, 91 Ind. App. 21; 
169 N.E. S79 

Title 36-501, D. C. Code, 1951 Edition, making the 
Longshoremen’s and Harbor Workers’ Compensation Act 
applicable in the District of Columbia, “In respect to the 
injury or death of an employee of an employer carrying 
on any employment . . defines “employer” to mean 
“every person carrying on any employment . . and 
“employee” to mean “every employee of any such per¬ 
son”. 

This Act itself and the multitude of cases on the sub¬ 
ject in other jurisdictions shows clearly that the Act did 
not intend a partner to be an employee of the partner¬ 
ship. 

And the question now becomes, were Briscoe and Har¬ 
ris partners? 

According to Briscoe the arrangement between them 
was that he was to devote his time and labor to driving 
the truck and finding hauling jobs (J.A. 48, 49). Harris 
was to furnish the truck and keep it in operating condi¬ 
tion (J.A. 48). The income, after paying for gas and 
oil, was to be equally divided between them. (J.A. 43). 
When no jobs could be found, neither he nor Harris made 
any money (J.A. 55). 

On at least one occasion Harris drove the truck and 
the money was divided as usual (J.A. 60, 61). 
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In the case of Ward vs. Thompson, 22 How. 330; 16 L. 
Ed. 249, one party furnished a steamboat and the other 
his care, skill and experience, the latter to have the gen¬ 
eral management of the business thereby created. The 
receipts of the steamer were to be applied First: to pay 
expenses; Second: to pay insurance; Third: $6,000.00 to 
the contributing owner; Fourth: $300.00 to the operating 
manager, and, Fifth: the balance of the profits to be 
equally divided. On such facts the Supreme Court held: 

‘‘Here we have everything necessary to constitute 
a partnership. 

“First. The parties have joined together to carry 
on a certain adventure or trade for their mutual 
profit—one contributing the vessel, the other his skill, 
labor, and experience, etc. 

“Second. There is a communion of profits on a 
fixed ratio*" 

Of course, the facts in the Ward case and those in the 
instant case are strikingly similar and appellants submit 
that, in the words of that decision, “Here we have every¬ 
thing necessary to constitute a partnership’*. 

“When two or more persons enter upon a specific 
venture, wherein a joint profit is sought, without any 
actual partnership or designation, they become co¬ 
adventurers in the enterprise.” Taylor vs. Brindley, 
164 F 2d. 235. 

. . It is not necessary that parties to the ar¬ 
rangement (resulting in a partnership or joint ad¬ 
venture) furnish capital or services in equal amount, 
nor does it destroy the validity of the arrangement 
that one should contribute property previously ac¬ 
quired, . . .**. Motter vs. Smyth, 77 F. 2d. 77. 

Appellants submit that the factors to be considered in 
determining the existence of a partnership or a joint ad¬ 
venture are so well established and recognized that it is 
not necessarv to reiterate them. 
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They further submit that the testimony before the Dep¬ 
uty Commissioner, when read in its entirety as to the 
arrangement between Harris and Briscoe, clearly estab¬ 
lishes that the mutual intention was for the formation of 
a partnership or the entry upon a joint adventure. In 
such circumstances, it was erroneous for the Deputy Com¬ 
missioner to hold otherwise and award compensation 
against Harris. 

Ill 

Briscoe Was An Independent Contractor With Maloney, 

Not An Employee 

As to the relationship between Maloney and Briscoe, 
Appellants believe the facts to be uncontradicted. 

Maloney, being in the ready-mixed concrete business, 
required, from time to time, more ingredients (sand and 
gravel) than could be furnished by its own employees. 

Briscoe, as the operator of a dump truck solely de¬ 
pendent for income upon hauling jobs obtained, knew 
of Maloney’s need, and went to Maloney’s plant in the 
morning (as did other truckers) to ascertain if they 
needed any materials hauled. If they did, and if he was 
selected, he would be told where the materials were to 
be obtained and where delivered. 

For such work, Maloney paid on a “ton-distance” basis. 

Maloney did not superintend the operation of the 
truck; designate the route; require that he work any 
specified hours or days, or make any specified number 
of trips per day. 

If a driver was arrested, or if his truck broke down on 
the road, Maloney wouldn’t help in any way. 

Such truckers were not carried on Maloney’s payroll, 
and no deductions such as social security or withholding 
tax were made from the money paid them. A3 % Fed- 
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eral Transportation Tax was included in the moneys 
paid. 

Briscoe was not precluded from performing similar 
jobs for others, and, in fact did so. 

These are the essential facts developed at the hearing 
as to the relationship between Maloney and Briscoe. And 
appellants submit that the conclusion that Briscoe was 
an employee rather than an independent contractor is 
erroneous as a matter of law and fact. 

This Court, in Cardillo vs. Mockabee, 70 App., D. C., 16, 
102 F 2d. 620, held: 

“In our opinion claimant was not an employee, but 
an independent contractor, for the evidence shows 
that, in carrying on the business in which he was 
engaged, he contracted with Mockabee to do the 
work according to his own methods and without be¬ 
ing subject to the control of Mockabee as to the man¬ 
ner or means by which the result was to be accom¬ 
plished. Claimant’s contract was to produce a speci¬ 
fied result. The means by which this should be ac¬ 
complished was left wholly under his direction and 
control. This gave claimant the status of an inde¬ 
pendent contractor and not of an employee. (Citing 
cases) The established rule in such cases is that, 
where the employer does not control the work or 
the manner in which it shall be done, and the worker 
assumes the responsibility of direction and control, 
the fact that payment is on a per hour basis does 
not make the contractor a servant. (Citing cases). 
There is nothing in the Act to destroy the common 
law meaning of “independent contractor”. Mallinger 
vs. Webster City Oil Co., 211 Iowa 847, 234 N.W. 254. 
These propositions seem to us so well established that 
it would serve no useful purpose to pursue the sub¬ 
ject.” 

Briscoe was engaged to produce a specified result. He 
was not subject to Maloney’s control as to the manner or 
means by which this was to be accomplished. 
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Such facts, in the light of the Mockabee decision, make 
him an independent contractor. 

Many decisions of other courts on facts reasonably 
similar to those in the instant ease have held the trucker 
to be an independent contractor rather than an employee. 

In Xorton vs. Day Coal Co., 192 Iowa 160; ISO N.W. 
905, the claimant owned a team and wagon which he used 
to carry on a hauling business. The defendant, a coal 
company, engaged the claimant on such occasions as he 
applied for work and the company had coal to haul; 
claimant was paid by the load, could discontinue work 
whenever he liked, could haul coal for competitors of the 
defendant, and the defendant could not discharge him, but 
could merely decline to give him further employment. 
Claimant had complete control over the manner of doing 
the work and was responsible only for the ultimate result 
of properly delivering coal to such places as the defend¬ 
ants foreman directed. On the basis of such facts, claim¬ 
ant was held to have been an independent contractor 
rather than an employee. 


In Lukar Sand <£• Gravel Co. vs. Industrial Commission, 
82 Utah 188; 23 Pac. 2d. 225, claimant was a truck driver 
operating under an agreement with the truck owner 
whereby the former was to haul gravel, sharing the truck 
operating expenses and dividing the profits from hauling 
with the truck owner. In hauling for the Gravel Com¬ 
pany, he was directed where to load and unload: he exer¬ 
cised his own discretion over the route to be followed; 
was not expected to confine his hauling to the Gravel 
Company: was paid by the load and could terminate the 
relationship at any time. The Court held him to be an 
independent contractor and not an employee. 


Eckert's Case, 233 Mass. 577; 124 N.E. 421, held the 
claimant to be an independent contractor as distinguished 
from an employee, where he was a teamster working with 
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his own team and wagon pursuant to a contract with a 
municipality, whereby he was to haul ashes to be used in 
highway construction for a stipulated daily amount and 
was free from control except that he was told where to 
get the ashes and where to unload them. 

The Court, in Stephens vs. Industrial Accident Commis¬ 
sion, 191 Cal. 261; 215 Pae. 1025, set aside an Award by 
the Industrial Commission in favor of the claimant on 
the grounds that claimant unquestionably was an inde¬ 
pendent contractor, where he was the owner of a team 
and wagon and contracted with a bridge builder to haul 
sand for a stipulated sum per cubic yard, being left 
wholly free as to the manner of hauling the sand, the 
number of wagons he used, and as to his times of arrival 
and departure, being merely shown by the bridge builder 
the place from which the sand was to be taken and where 
it was to be delivered. 

Cf. also the following cases which are similar to the 
present one and which hold the alleged employee to be an 
independent contractor. 

Parkinson vs. Industrial Commission, 110 Utah 309 
172 Pac 2d. 136; 

Perley vs. Ballenger Paving Co. 228 N. C. 479; 46 
S. E. 2d. 298 

Assuming solely for the purpose of this discussion that 
Briscoe could be held to have been Harris’ employee 
rather than his partner, the facts of this case still are 
not such that he may be held to have been Maloney’s 
employee. 

4 ‘But the mere fact that a servant is sent to work 
pointed out to him by a person who has made a bar¬ 
gain with his master does not make him that person’s 
servant; more than that is necessary to take him out 
of the relation established by the only contract which 
he has made, and to make him a voluntary subject of 
a new sovereign as the matter sometimes was called 
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in the old books/’ Driscoll vs. Towle, 181 Mass. 416; 4 

63 N. E. 92, quoted with approval in Standard Oil . 

Co. vs. Anderson, 212 U. S. 215, 29 S. Ct. 252, 53 L. * 

Ed. 480. * 


Holmes, then Chief Judge, continued in the Driscoll 
case: 


“. . . Of course, in such cases the party who em¬ 
ploys the contractor indicates the work to be done 
and in that sense controls the servant, as he would 
control the contractor, if he were present. But the 
person who receives such orders is not subject to the 
general orders of the party who gives them. He does 
his own business in his own way, and the orders 
which he receives simply point out to him the work 
which he or his master has undertaken to do. There 
is not that degree of intimacy and generality in the 
subjection of one to the other which is necessary in 
order to identify the two and make the employer 
liable under the fiction that the act of the employed 
is his act. ” 

The decision of the Supreme Court in Standard Oil Co. 
vs. Anderson, supra, provides an excellent discussion of 
the factors to be considered in determining which of two 
persons is the employer of a third, usually referred to as 
the “general and special employer-employee” cases. 

In that case the plaintiff was employed as a longshore¬ 
man by one, Torrence, a master stevedore, who, under 
contract with the defendant (Standard Oil Co.), was en¬ 
gaged in loading a ship with oil. The plaintiff was in¬ 
jured through the negligence of a winchman in the gen¬ 
eral employ of the defendant. All the work of loading 
was done by employees of the stevedore, except the opera¬ 
tion of the winch, which was done by the winchman. 

The only question presented was whether the winchman 
was, at the time the injuries were received, the servant of 
the defendant or of the stevedore. 
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The winchman was hired and paid by the defendant, 
who alone had the right to discharge him. The stevedore 
agreed to pay the defendant $1.50 a thousand for the 
hoisting. The stevedore had no control over the move¬ 
ments and conduct of the winchman, except as. follows: 
The hours of labor of the winchman necessarily con¬ 
formed to the hours of labor of the longshoremen. The 
winch and winchman were at a place where it was im¬ 
possible to determine the proper time for hoisting and 
lowering the cases of oil and the winchman necessarily 
depended upon signals from others. These signals were 
given by an employee of the stevedore. The negligence 
consisted in lowering a draft of cases before receiving the 
signal. 

The Supreme Court stated (212 U.S. at 220): 

“. . . One may be in the general service of another, 
and, nevertheless, with respect to particular work, 
may be transferred, with his own consent or acquies¬ 
cence to the service of a third person, so that he be¬ 
comes a servant of that person, with all the legal 
consequences of the new relation. 

“It is insisted by the defendant that the winchman, 
though in its general employ, had ceased to be its 
servant and had become, for the time being, with re¬ 
spect to the work negligently performed, the servant 
of the master stevedore. This may be true, although 
the winchman was selected, employed, paid and could 
be discharged by the defendant. If it is true, the de¬ 
fendant is not liable. The case, therefore, turns upon 
the decision of the question, Whose servant was the 
winchman when he was guilty of negligence which 
caused the injury? 

* * * * 

“It sometimes happens that one wishes a certain 
work to be done for his benefit, and neither has per¬ 
sons in his employ who can do it nor is willing to 
take such persons into his general service. He may 
then enter into an agreement wdth another. If that 
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other furnishes him with men to do the work, and 
places them under his exclusive control in the per¬ 
formance of it, those men become pro hac vice the 
servants of him to whom they are furnished. But, on 
the other hand, one may prefer to enter into an 
agreement with another that that other, for a consid¬ 
eration, shall himself perform the work through ser¬ 
vants of his own selection, retaining the direction and 
control of them. In the first case, he to whom the 
workmen are furnished is responsible for their negli¬ 
gence in the conduct of the work, because the work 
is his work and they are, for the time, his workmen. 
In the second case, he who agrees to furnish the com¬ 
pleted work through servants over whom he retains 
control is responsible for their negligence in the con¬ 
duct of it, because, though it is done for the ultimate 
benefit of the other, it is still, in its doing, his own 
work. To determine whether a given case falls with¬ 
in the one class or the other we must inquire whose 
is the work being performed,—a question which is 
usually answered by ascertaining who has the power 
to control and direct the servants in the performance 
of their work. Here we must carefully distinguish 
between authoritative direction and control, and mere 
suggestion as to details or the necessary cooperation, 
where the work furnished is part of a larger under¬ 
taking. 

* # • • 

“In many of the cases, the power of substitution 
or discharge, the payment of wages, and other cir¬ 
cumstances bearing upon the relation are dwelt upon. 
They, however, are not the ultimate facts, but only 
those more or less useful in determining whose is 
the work and whose is the power of control. 

“* * * Was the winchman, at the time he negli¬ 
gently failed to observe the signals, engaged in the 
work of the master stevedore, under his rightful con¬ 
trol, or was he rather engaged in the work of the 
defendant, under its rightful control. We think that 
the latter was the true situation. The winchman was, 
undoubtedly, in the general employ of the defendant, 
who selected him, paid his wages, and had the right 
to discharge him for incompetency, misconduct, or 
any other reason. In order to relieve the defendant 


from the results of the legal relation of master and 
servant it must appear that that relation, for the 
time, had been suspended, and a new like relation 
between the winchman and the stevedore had been 
created. The evidence in this case does not warrant 
the conclusion that this changed relation had come 
into existence. * * * 

“Much stress is laid upon the fact that the winch- 
man obeyed the signals of the gangman, who repre¬ 
sented the master stevedore, in timing the raising 
and lowering of the cases of oil. But when one large 
general work is undertaken by different persons, do¬ 
ing distinct parts of the same undertaking, there 
must be cooperation and coordination, or there will 
be chaos. The giving of the signals under the cir¬ 
cumstances of this case was not the giving of orders, 
but of information; and the obedience to those sig¬ 
nals sli-owed cooperation rather than subordination 
and is not enough to shcnv that there has been a 
change of masters. ...” (Emphasis added) 

Appellants have quoted so extensively from the Stand¬ 
ard Oil case solely because that case on the facts was so 
similar to the instant one and they feel that the opinion 
of the Supreme Court states the rule so clearly and suc¬ 
cinctly that it cannot and should not be amplified or 
elaborated upon. 

In that case, the winch was owned by Standard Oil, the 
winchman’s general employer, and the winchman oper¬ 
ated it pursuant to directions from the stevedore and 
the Court held the directions to be “information” and 
not “orders”, and the winchman’s obedience to be “co¬ 
operation” and not “subordination.” 

In light of this decision surely it must be held that 
Malonev furnished “information” and that Briscoe “co- 

w 

operated.” 

Appellants submit that none of the elements necessary 
to hold Maloney to be Briscoe’s employer are here pres¬ 
ent. The “right of control” necessary is the power to 


control the details of the manner of doing the work in 
every particular, and, appellants submit, that when the 
uncontradicted and undisputed testimony was that Ma¬ 
loney merely informed Briscoe as to the place where 
sand and gravel were to be obtained and delivered, it 
was erroneous to find that Maloney exercised or had the 
power to exercise such a “right of control.” 

Great emphasis was placed by the Deputy Commission¬ 
er, and undoubtedly will be likewise placed by appellees, 
upon the contention that Maloney had the “right to hire 
and fire'*. This is not one of the “ultimate facts”, but 
only one of those “more or less useful in determining 
whose is the work and whose is the power of control”. 
Standard Oil Co. vs. Anderson, supra. 

Furthermore, the evidence does not support a finding 
that Maloney Lad this right to hire and fire because the 
“Mopkin incident”, which was the only testimony upon 
which the Commissioner's finding possibly could be based, 
shows nothing but that Maloney declined “to give him 
further employment ”, as was the situation in Norton vs. 
Day Coal Co., supra. 

IV 

The Deputy Commissioner Erred in Awarding Compen¬ 
sation Against Harris While at the Same Time Hold¬ 
ing Maloney to Have Had the Exclusive Right of 
Direction and Control Over Briscoe. 

“No man can serve two masters”. 

Matthew 6:24 

When the question arises as to which of two possible 
employers, either general or special, may be held liable to 
an employee, the answer is determined by ascertaining 
which employer had the right of supervision and control 
of the employee at the time of his injury. A person who 
has this right of supervision and control and to whom, 
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because of such right, the employee looks for directions 
as to the manner of doing the work, is the one against 
whom compensation may be awarded. 

The answer 1 ‘turns upon the query: Who had the 
power to control and direct (the alleged employee) in the 
performance of the work he was doing at the time of his 
(injury) ?” Metropolitan Casualty Insurance Co. vs. 
IIoaye , 63 App. D. C. 307; 72 F 2d. 175. 

“Before recovery can be had by the claimants, it 
must appear that the deceased was an employee . . ., 
and bore to the one sought to be charged the rela¬ 
tion of servant. In determining this fact, it is imma¬ 
terial that he may also have been employed by a 
second person . . ., or that he has also filed a claim 
against him. . . . The question is, who had the con¬ 
trol of the one injured at the time of the accident.” 
Sgattone vs. MulhoUamd and Gotwals 290 Pa. 341; 
138 At. 855; 58 A.L.K. 1463. 

Cf. also Pacific Employers Insurance Co. vs. Lib¬ 
erty Mutual Insurance Co. 174 F 2d. 1 

The Supreme Court in Standard Oil Company vs. And¬ 
erson, supra, holds that the question as to which of two 
parties is the employer of a third turns upon the deter¬ 
mination as to which of the parties has the “exclusive 
control” of the third in the performance of the work. 

Appellants submit that this is the rule enunciated by 
the majority of decisions on this point. The subject is 
exhaustively annotated at 3 A.L.R. 1181; 34 A.L.R. 76S; 
58 A.L.R. 1467 and 152 A.L.R. 816. 

Notwithstanding this well established principle, the 
Deputy Commissioner awarded compensation against Har¬ 
ris as Briscoe’s general employer, while at the same time 
“finding” that Maloney had the “exclusive right of di¬ 
rection and control” over Briscoe and the work which he 
did (J.A. 23), and that Harris “retained no right to 
exercise control over the work activities of (Briscoe) in 
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connection with the performance of the said hauling for 
(Maloney)” (J.A. 24). 

The error of the Deputy Commissioner’s Award against 
both Harris and Maloney is further apparent from a ref¬ 
erence to the Act itself which consistently refers to “an 
employer” or “the employer”. Appellants believe that 
it was the obvious intention of Congress to provide for 
compensation awards against only one employer and that 
Congress must have recognized the principle that a per¬ 
son may not at one time be an “employee” of more than 
one person. 

In view of the above, it is obvious that the Deputy 
Commissioner’s Award was erroneous on its face and ap¬ 
pellants submit that the Award against Harris is a fur¬ 
ther indication that the Deputy Commissioner was arbi¬ 
trary, biased and capricious. 

V 

Defendant Briscoe’s Claim Is Barred By Legal Limita¬ 
tion, and Cannot Be and Was Not Legally Extended 
Or Revived 

Serf ion 13 of the Act Limited and Terminated 
An 1 / Right to Claim Compensation. 

Briscoe’s injury occurred October 10, 1949, and it was 
an immediate pain injury, and not a delayed or 
latent injury. No claim was filed within one year 
which expired with October 11, 1950. On December 11, 
1950, Plaintiff Harris under the compulsion of Section 
30 (e) filed his so-called “Employer’s Report” (J.A. 
12, G4). Defendant Briscoe first filed a claim alleging he 
was an employee of Harris on May 22, 1951 (J.A. 14). 
On, to-wit, December 20, 1951, plaintiff Maloney Concrete 
under the compulsion of Section 30 (e) filed its so-called 
Employer’s Report” (J.A. 17,64). Defendant Briscoe first 
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filed a claim alleging he was an employee of Maloney 
Concrete on January 11, 1952 (J.A. 18, 19). 

Section 13 (a) of the Compensation Act (33 USCA 
913(a)) provides: 

“(a) The right to compensation for disability un¬ 
der this chapter shall be barred unless a claim there¬ 
for is filed within one year after the injury ...” 

The Supreme Court of the United States in Pilhbury 
et al. vs. United Engineering Co., et al., decided January 
2, 1952, 342 U.S. 197, 96 L. ed. 225, 72 S. Ct. 223, holds 
flatly that claims filed from eighteen to twenty-four 
months after employees received immediate pain injuries— 

“were barred because not ‘filed within one year after 
the injury’.” 

The Supreme Court said further: 

“. . . Congress meant what it said when it limited 
recovery to one year from date of injury, and ‘injury’ 
does not mean ‘disability’. 

“We are aware that this is a humanitarian act, 
and that it should be construed liberally to effectuate 
its purposes; but that does not give us the power to 
rewrite the statute of limitations at will, and make 
what was intended to be a limitation no limitation at 
all. Petitioners’ construction would have the effect of 
extending the limitation indefinitely if a claim for 
disability had not been filed; the provision would 
then be one of extension rather than limitation . . .” 

The Pillsbury case noted the conflict below, between that 
case and Great American Indemnity Co. vs. Britton, S6 
App. D. C. 44, 179 F. 2d 60. Therefore, the latter case 
is expressly overruled, and with it Potomac Electric 
Pmcer Co. vs. Cardillo, 71 App. D. C. 165, 107 F2d 962. 

The effect of the Pillsbury decision is to reinstate to 
full force and effect the decision of this court in Young vs. 
Hoage, Dep. Comr., 67 App. D.C. 150, 90 F2d 396. There 
Justice Groner said: 
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“. . . Section 13 is wholly different in its terms, 
is mandatory, and gives no discretion to the commis¬ 
sioner, but provides in plain words that failure to file 
a claim within a year shall be an absolute bar to re¬ 
covery—except where objection to such failure is not 
made at the first hearing. It is therefore jurisdic¬ 
tional.” 

“. . . It is enough to say, we think, that the rule 
is established that, where a statute gives a right of 
the character in question—a right unknown to the 
common law—and limits the time within which an ac¬ 
tion shall be brought to assert it, the limitation de¬ 
fines and controls the right. William Danzer & Co. 
v. Gulf R. Co., 26S U.S. 633, 45 S. Ct. 612, 69 L. ed. 
1126. In that view the objection made here is juris¬ 
dictional, and here there are no equities which we can 
properly consider.” 

Plaintiffs made objection to Briscoe’s failure to file 
within one year in accordance with Section 13 (b) of the 
Act (33 USCA 913 (b) (J.A. 31, 35). 

Where a statute, such as the Workmen’s Compensation 
Act, creates a new right and provides a limitation for the 
assertion of that right, the limitation is jurisdictional and 
“the lapse of time not only bars the remedy, but destroys 
the liability.’’ 

See Finn vs. United States, 123 U. S. 227, 31 L. ed. 
128, 8 S. Ct. 82. Danzer & Co. vs. Gulf & Ship Island 
ItR. Co., 26S I". S. 633, 69 L. ed. 1126, and numerous 
cases cited therein. 

It is clear that Briscoe’s right to file a claim expired 
with October 11, 1950, and is barred in accordance with 
the express terms of Section 13 (a) (33 USCA 913 (a)) 
that “The right to compensation for disability under this 
chapter shall be barred unless a claim therefor is filed 
within one year after the injury.” 
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Section 30 (f) of the Act Could Not Legally Revive 
Nor Extend Briscoe's Possible Right of Claim. 

In the first place the so-called employers’ reports, Har¬ 
ris’ filed December 11, 1950, and Maloney Concrete’s filed 
January 11, 1952, are not “employers’” reports at all 
for they show no admission nor statement of employment. 

In the second place, Section 30 (c) (33 USCA 930 (c)) 
provides that: 

“(c) Any report provided for in subdivision (a) 
or (b) shall not be evidence of any fact stated in 
such report in any proceeding in respect of such in¬ 
jury or death on account of which the report is 
made. ” 

and, therefore, Defendant Britton erroneously and illegal¬ 
ly found (J.A. 26): 

“. . . that the claims, having been filed within a 
year of the dates on which the employers first re¬ 
ported the injury to the Deputy Commissioner, were 
timely filed;...” 

Further, the so-called employers’ reports were filed un¬ 
der the compulsion of Section 30 (e) (33 USCA 913 (e)), 
of the Act, providing for a penalty. Defendant Britton 
admitted and asserted (J.A. 64) that the so-called em¬ 
ployers’ reports were filed in his office under compulsion, 
and were not evidence against the plaintiffs. 

Nevertheless, Defendant Britton illegally and wrong¬ 
fully, in order to support his planned compensation for 
Briscoe, found that Briscoe’s claims were “timely filed.” 
(J.A. 26). 

Where a time limitation upon a right expires so that 
the right itself expires with the time, it is a violation of 
the 5th Amendment to revive the right by legislation. 
“To give it that effect would be to deprive defendant of 
its property without due process of law, in contravention 
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of the 5th Amendment.” Dcmzcr & Co., vs. Gulf & Ship 
Island RR. Co., 26S U.S. 633, 69 L. ed. 1126, 45 S. Ct. 
612. 

It must certainly follow that where Briscoe’s right to 
file a claim expired with October 11, 1950, it was a vio¬ 
lation of the 5th Amendment to revive the right by hold¬ 
ing, that the so-called employers’ reports, which dispute 
employment and were hied under the legal compulsion of 
a penalty, have the effect of extending indefinitely the 
clear one rears limitation. Surelv there is a one year’s 
limitation on Briscoe’s possible claim rights, which is not 
extended indefinitely if the alleged employers deny the 
relationship and refuse to file “employer’s reports.” 

In Britton’s holding that the claims were “timelv filed”, 
there is implicit the holding that there is no limitation 
upon Briscoe’s claims except that the alleged employers 
file reports. This is a denial of the equal protection of 
the law, and of due process. Britton’s finding nullifies 
the limitation of Section 13 (a). To use the words of 
the Pill shun/ decision, supra, “the provision would then 
be one of extension rather than limitation.” “The power 
to change the statute is with Congress,” not the Commis¬ 
sioner nor the courts. 

Special discriminatory statutes of limitation are uncon¬ 
stitutional. See Republic Pictures Corp. vs. Kappler , 151 
F2d 543, 162 ALB 22S. 

Section 30 (f) and Britton’s finding unconstitutionally 
discriminates between Briscoe and Appellants, for the 
Government’s view is that employees and alleged employ¬ 
ers are not entitled to equal treatment insofar as. limita¬ 
tions upon Briscoe’s claim rights are concerned. The one 
year’s limitation of Section 13 (a) is meaningless if the 
alleged employers, who in good faith contend they are not 
employers, have to file employers’ reports to start opera¬ 
tion of the one year limitation. This is not equal, but 
unequal protection of the law. 
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“The Fifth Amendment as applied to the District of 
Columbia implies equal protection of the law.” Hamilton 
National Bank vs. D. C., 85 U-S. App. D.C. 109, 176, F2d 
624; Sims vs. Rivers, 66 App. D.C. 24, 84 F2d 871, Lap- 
pine vs. D.C. 22 App. D. C. 68. 

Appellant’s submit that their so-called employers’ re¬ 
ports have been illegally used against them by Britton in 
favor of Briscoe, and that the finding of “timely filed” 
is erroneous. 

CONCLUSION 

In conclusion, it is respectfully submitted that the 
Deputy Commissioner erroneously awarded compensation 
to Briscoe against both Harris and Maloney; that the 
United States District Court for the District of Columbia 
erroneously granted summary judgment against appel¬ 
lants, and the judgment appealed from should, therefore, 
be reversed and the cause remanded to the Bureau of 
Employees’ Compensation, Department of Labor, with 
instructions to dismiss the claim for compensation in its 
entirety. 

Respectfully submitted, 

J. Joseph Barse, 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

Investment Bldg. 

Charles B. DeShazo, 

Woodward Bldg. 

Attorneys for Appellants 
Maloney Concrete Company, Inc. 
and L T nited States Fidelity & 
Guaranty Co. 

H. Clay Espey, 

Southern Bldg. 

Attorney for Appellant 
Theodore J. Harris 
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1 Filed Dec 23 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

THEODORE J. HARRIS, 

82514 26th Street, NAY., 

Washington, D. C. 

MALONEY CONCRETE COMPANY, INC., 

A Corporation, 

3112 K Street, N. W., 

Washington, D. C., 

UNITED STATES FIDELITY & GUARANTY CO., 
A Corporation, 

Woodward Bldg., 15th & II Sts., N.W., 

Washington, D. C., 

Plaintiffs, 


vs. 

THEODORE J. BRITTON, 

Deputy Commissioner, 

District of Columbia Compensation District, 

Bureau of Employees Compensation, 

United States Department of Labor, 

15th and E Streets, N. W., 

Washington, D. C., 

LOUIS M. BRISCOE, 

110 Todd Place, N. E., 

"Washington, D. C. 

Defendants. 

Civil Action No. 5755- , 52 

Complaint For Injunction Against Compensation Award 

And Order. 

1. This Court has jurisdiction of this civil action un¬ 
der Sections 11-305, 11-306 and 36-501, District of Co¬ 
lumbia Code, 1951, and expressly under Section 33- 


3 A 


921, United States Code. The amount of money in con¬ 
troversy is in excess of Three Thousand Dollars ($3,- 
000 . 00 ). 

2. Plaintiff Theodore J. Harris, an individual, is a citi¬ 
zen of the United States and a resident of the District 
of Columbia. Plaintiff Maloney Concrete Company, Inc., 
is a corporation duly organized and existing under the 
laws of the State of Delaware, doing business in the Dis¬ 
trict of Columbia and elsewhere. Plaintiff United States 
Fidelity & Guaranty Company is a corporation duly or¬ 
ganized and existing under the laws of the State of Mary¬ 
land, doing business in the District of Columbia and else¬ 
where. Plaintiffs bring this action in their own right as 
hereinafter shown to stay or suspend and to set aside by 
injunction a compensation award and order made Decem¬ 
ber 1, 1952, in favor of Defendant Briscoe by Defendant 

Deputy Commissioner Britton so that Plaintiffs 
2 shall be relieved of any payments required by said 

compensation award and order. 

3. Defendant Theodore J. Britton is a citizen of the 
United States, and a resident of the District of Colum¬ 
bia, and is sued in his official capacity as Deputy Com¬ 
missioner, District of Columbia Compensation District, 
Bureau of Employees’ Compensation, United States De¬ 
partment of Labor. Defendant Louis M. Briscoe is a 
citizen of the United States, a resident of the District of 
Columbia and is sued as the beneficiary of the compensa¬ 
tion award and order made December 1, 1952, by De¬ 
fendant Britton. 

4. On and prior to October 10, 1949, Defendant Bris¬ 
coe and Plaintiff Harris were in business as joint adven¬ 
turers or partners in hauling by automobile truck 
wherever they could find work in the District of Columbia 
and nearby Maryland. Their agreement, made in the 
spring of 1949, was that Defendant Briscoe would con- 
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tribute his labor and skill as a truck driver and Plaintiff 
Harris would contribute and maintain his automobile 
truck in operating condition, and that they would use the 
money income first for the payment of the gasoline and 
oil consumed in such work and then divide equally the 
net money proceeds. This agreement was faithfully exe¬ 
cuted. A substantial proportion, but by no means all, of 
their hauling was for Plaintiff Maloney Concrete Com¬ 
pany, Inc. 


5. Plaintiff Harris carried no compensation insurance 
for the reason that he was not an employer within the 
meaning of the provisions of the Act of Congress, ap¬ 
proved May 17, 192S, entitled “An Act to Provide Com¬ 
pensation for Disability or Death Resulting from Injury 
to Employees in Certain Employment in the District of 
Columbia and For Other Purposes”, and amendments 
thereto (Chapter 5, Title 36, District of Columbia Code, 
1951), herein designated “Compensation Act”. Pursuant 
to the provisions of said Compensation Act, Plaintiff Ma¬ 
loney Concrete Company was insured by a policy of in¬ 
surance issued by Defendant United States Fidelity and 
Guaranty Company, whereby the latter undertook and 
agreed to pay such compensation to the employees of 
said Maloney Concrete Company, and their dependents, 
as might be lawfully awarded under said Compensation 
Act, on accidental injuries or death arising out of or in 
the course of employment, and the said policy of insur¬ 
ance was in full force and effect on said 10th day of 
October, 1949. 

3 6. On the 10th day of October, 1949, Defendant 

Briscoe received injuries as result of an antomobile 
accident in which he was involved in the State of Mary¬ 
land while en route with a load of sand or gravel on 
Plaintiff Harris’ truck, which he and the said Harris as 
joint adventurers or partners had contracted to deliver to 
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Defendant Maloney Concrete Company, Inc., in the City 
of Washington, District of Columbia. 

7. On, to-wit, December 11, 1950, Plaintiff Harris, 
under the compulsion of Section 30 of the Compensation 
Act (33 U.S.C.A. 930), filed in the office of Defendant 
Britton a report of Defendant Briscoe’s injury. A copy 
of said report is attached, marked Plaintiffs’ Exhibit 
“A”, and made part hereof by this reference. In De¬ 
fendant Deputy Commissioner Britton’s hearing sessions 
he stated off the record several times that employer’s 
reports could and would not be used against the plaintiffs, 
but nevertheless he did use them in his findings to find 
that Defendant Briscoe’s claims “were timely filed.” 

8. On, to-wit, May 22, 1951, Defendant Briscoe first 
filed in his behalf a claim for compensation under the 
aforesaid Act of Congress in the Office of Defendant 
Deputy Commissioner Britton against Plaintiff Harris, 
alleging that he was an employee of said Harris. A copy 
is attached marked Plaintiffs’ Exhibit “B”, and made 
part hereof by this reference. 

9. On, to-wit, December 20, 1951, Plaintiff Maloney 
Concrete Company, Inc., filed a report of Defendant Bris¬ 
coe’s injury in the office of Defendant Britton, under the 
compulsion of Section 30 of the Compensation Act (33 
U.S.C.A. 930). A copy thereof is attached marked Plain¬ 
tiffs’ Exhibit “C”, and made part hereof by this refer¬ 
ence. As alleged in Paragraph 7, Defendant Britton did 
state off the record that these so-called employer’s re¬ 
ports could and would not be used against the plaintiffs, 
but he did use them in the findings to find that defendant 
Briscoe’s claims “were timely filed.” 

10. On, to-wit, January 11, 1952, Defendant Briscoe 
first filed in his behalf a claim for compensation under 
the aforesaid Compensation Act in the Office of Defend¬ 
ant Deputy Commissioner Britton against Plaintiff Ma- 
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loney Concrete Co., Inc*., alleging that he was an employee 
of said Maloney Concrete Company, Inc. A copy is at¬ 
tached marked Plaintiffs Exhibit “D” and made part 
hereof by this reference. 

4 11. Defendant Deputy Commissioner Britton 

granted and started the requested hearing on May 
22, 1952, at 10:00 o'clock, A.M., and held sessions also on 
June IS, 1952, September 3, 1952, and September 12, 1952. 
A transcript of the hearing before Defendant Deputy 
Commissioner Britton is referred to as a part hereof as 
Exhibit “E'’, and is necessary for the Court’s determina¬ 
tion of this action for injunction. 

12. At the first session of said hearing, Plaintiffs 

a. Denied Defendant Briscoe was subject to the Com¬ 
pensation Act at the time of his injury. 

b. Denied Defendant Briscoe had any relationship of 
employee with Plaintiffs Harris and Maloney Concrete 
Company, and that he was an employee of either of 
them. 

c. Denied Defendant Briscoe was performing at the 
time of his injury any services out of or incidental of any 
status of his as employee. 

d. Denied that Defendant Briscoe’s injuries arose out 
of and in the course of any employment of him under the 
Compensation Act. 

e. Denied that due notice was given plaintiffs, of De¬ 
fendant Briscoe’s injuries by filing of Defendant Briscoe’s 
claim for disability within one year of his injuries on Oc¬ 
tober 10, 1949, as required by Section 13 of the Compen¬ 
sation Act (33 U.S.C.A. 913). 

f. Asserted Defendant Briscoe was engaged in busi¬ 
ness for himself which consisted of a joint adventure or 
partnership between him and Plaintiff Harris. 
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g. Asserted Defendant Briscoe and Plaintiff Harris 
were independent contractors with Plaintiff Maloney Con¬ 
crete Company, Inc. 

h. Asserted that the employment in which Defendant 
Briscoe was engaged was casual and excluded from the 
coverage of the Compensation Act. 

i. Asserted that Defendant Briscoe did not make 
claim for disability in accordance with the Compensation 
Act. 

k. Asserted that Defendant Briscoe did not make claim 
for disability within the time prescribed by Section 13(a) 
of the Compensation Act (33 U.S.C.A. 913(a) and was 
barred. 

5 13. Defendant Deputy Commissioner Britton by 

his Compensation Order, Findings of Fact and 
Award, dated December 1, 1952, a copy of which is at¬ 
tached, marked Plaintiffs’ Exhibit “F”, and made part 
hereof by this reference, found that Defendant Briscoe 
“was in the employ of (Plaintiff) Theodore J. Harris, 
. . . as the ‘general employer,’ and (Plaintiff) the Ma¬ 
loney Concrete Company, Inc., ... as the ‘special em¬ 
ployer’; that the said general and special employers were 
subject to the provisions “of the Compensation Act; “that 
as a result of the injury the claimant has been wholly 
disabled from October 10, 1949, to the present time and 
such disability is continuing”; and awarded Defendant 
Briscoe $2,700.54 for temporary total disability, 162 weeks 
at the rate of $16.67 per week, from October 10, 1949, to 
November 16, 1952, inclusive, due and payable forthwith, 
and weekly payments thereafter for temporary total dis¬ 
ability at the rate of $16.67 per week, payable in biweekly 
installments, during the continuance of such disability, 
subject to the limitations of the Act or under further or¬ 
der of the Defendant Deputy Commissioner Britton, and 
the “reasonable cost of all medical and surgical treatment 


and care required by the claimant as a result of the 
injury to this time,” which plaintiffs aver will amount to 
not less than $3,500.00, said award further requiring 
plaintiffs to “continue to furnish the claimant with such 
medical and surgical treatment and care as the nature of 
the injury or the process of recovery therefrom may re¬ 
quire.” 

14. Said Compensation Order, Findings of Fact and 
Award are arbitrary, biased, capricious, contrary to the 
evidence and the law, illegal and unfair in that: 

a. It was found or concluded that Plaintiffs Harris 
and Maloney Concrete Company, as “general and special 
employers were subject to the provisions of” the Com¬ 
pensation Act. 

b. The record of the hearings of Defendant Britton 
does not support his finding that Defendant Briscoe was 
an employee of Plaintiffs Harris and Maloney Concrete 
Company. 

e. The record of said hearings shows as a matter of 
law that the relationship of Defendant Briscoe and Plain¬ 
tiff Harris was that of joint adventurers or partners, and 
that they were independent contractors with Plaintiff Ma¬ 
loney Concrete Company, Inc. 

6 d. Defendant Britton made numerous collateral 

and incidental findings of fact to support his main 
findings, award and order, not justified by the record of 
his hearings, and which show that he was arbitrary, ca¬ 
pricious and biased in favor of Defendant Briscoe against 
Plaintiffs. 

e. The claim of Defendant Briscoe for disabilitv, first 
filed May 22, 1951, more than one year and seven months 
after his injury on October 10, 1949, was barred by Sec¬ 
tion 13 of the Compensation Act (33 U.S.C.A. 913) pro¬ 
viding: “The right to compensation for disability under 


this chapter shall be barred unless a claim therefor is 
hied within one year after the injury” . . . 

f. Defendant Deputy Commissioner Britton without 
any authority or precedent awarded compensation on the 
novel and untenable theory that Plaintiff Harris was De¬ 
fendant Briscoe’s ‘‘general employer” and Plaintiff Ma¬ 
loney Concrete Company was his “special employer”, 
which are inconsistent and improper findings and conclu¬ 
sions, for Defendant Briscoe could not have two employ¬ 
ers in the circumstances. In the Transcript, p. 18, De¬ 
fendant Britton stated he understood Defendant Briscoe 
claimed to be an employee of Plaintiff Maloney Concrete 
Company or an employee of an uninsured subcontractor 
of that concern at the time of the injury. 

15. Plaintiffs will be compelled and obligated by law 
to pay compensation to Defendant Briscoe in accordance 
with the Compensation Order of Defendant Deputy Com¬ 
missioner Britton, including the “forthwith” payment of 
$2,700.54, unless this Honorable Court shall stay or sus¬ 
pend, pending final determination of this action, and shall 
then set aside said illegal compensation order and award 
by its injunction, mandatory or otherwise. 

16. Defendant Briscoe has no assets nor income of 
any kind with which to reimburse plaintiffs or any of 
them if they should comply with said Compensation Or¬ 
der award and pay him $2,700.54 forthwith and otherwise 
comply with said order, and if this Court should there¬ 
after suspend or set aside said order. Consequently 
compliance with said illegal compensation order by plain¬ 
tiffs or anv one of them would result in immediate and 
irreparable damage, injury and loss to them or the one of 

them so complying. 

7 17. Plaintiffs will further suffer irreparable 

damage, injury and loss in that they will have to 
pay penalties of twenty per centum (20%) on said illegal 
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$2,700.54 “forthwith” payment, and on said illegal $16.67 
weekly payments commencing November 16, 1952, under 
the provisions of Section 14(f) of the Compensation Act 
(33 U.S.C.A. 914(f)), and the practice in these cases, for 
not making such payments on time pending this litiga¬ 
tion, unless the Court grants a stay of or suspends said 
payments by preliminary restraining order and temporary 
injunction. 

WHEREFORE, plaintiffs respectfully demand and 
pray judgment as follows: 

1. That the Court direct and require the Defendant 
Deputy Commissioner Britton to file a copy of the Tran¬ 
script of his hearings in this action. 

2. That the Court by preliminary restraining order, 
temporary injunction and permanent injunction stay, sus¬ 
pend and set aside Defendant Deputy Commissioner 
Britton's compensation order, findings of fact and award, 
as authorized by Section 21 of the Compensation Act, 33 
U.S.C.A. 921. 

3. That the Plaintiffs be awarded such other and fur¬ 
ther relief as their ease may require and to the Court 
shall appear just and proper. 

/s/ Charles B. DeShazo 

Charles B. DeShazo, Attornev for 
Plaintiffs Maloney Concrete Company 
and United States Fidelity and 
Guaranty Company. 

Woodward Bldg. 

/s/ H. Clay Espev 

H. Clay Espev, Attorney for 
Plaintiff Theodore J. Harris. 

Southern Bldg. 

# • • • 
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Plaintiffs’ Exhibit “A”. 

Form DCCA-302 

Leave this space blank 

Case No. 21906-1 
Insurance 

Carrier’s No. No car. 

DISTRICT OF COLUMBIA WORKMEN’S 
COMPENSATION ACT 
Office of Deputy Commissioner 
Washington 25, D. C. 

EMPLOYER’S FIRST REPORT TO DEPUTY 
COMMISSIONER OF ACCIDENT OR 
OCCUPATIONAL DISEASE 

(To be submitted in duplicate to Deputy Commissioner) 

EMPLOYER 

1. Employer’s name Theodore J. Harris 

(Individual or firm name) 

2. Office address 825M> 26 St. N. W., Wash. D. C. 

(Street and number) (City or town) 

3. Nature of business General Hauling truck 

(Goods produced, work done, or kind of trade or 
transportation) 

4. Insurance carrier $5,000 

5. When was carrier notified? after accident 

INJURED PERSON 

6. Full name of injured person Louis Briscoe 

His check No. None 

7. Address: Street and No. 2645 Va. Ave., N. W. 

City or town Wash. D. C. 

8. Sex Male Age 31 Speak English? Y'es 
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If not, what language? . 

1). Injured person’s regular occupation Driver 

10. Was he injured in regular occupation? Yes 

If not, occupation when injured . 

11. Wages or average earnings per day, $.;per week, 

$. (Include overtime, bonuses, etc.) 

We were working on half and half basis 

12. Working days per week 5 days 

Any other advantage? We shared the profits 

13. Length of service in occupation 6 months temporar¬ 
ily Were full wages paid for day of injury? No 

THE INJURY 

14. Place where injury occurred Silver Hill, Md. Hit 
trailer 

(Give place and name of vessel) 

15. Name of foreman do not know his name 

16. Date of accident or first illness Oct. 10, 1949 
Last dav worked Oct. 10, 1949 

(Month, day, year) 

17. When did you or your foreman first have knowledge 
of injury? When I was called 

IS. Describe in full how alleged accident occurred, or 
how employee was exposed to alleged hazard: I do 
not know 

(Immediate cause of alleged injure or disease) 
RECEIVED DEC li 1950 D.C.C.A. 

19. Machine, tool, or thing in connection with which acci¬ 
dent or disease occurred 

(If machine, indicate part) 

NATURE AND EXTENT OF INJURY 

20. Nature of injury or occupational disease 

(State exactly the part of the person affected 
and the character of injury or disease) 

21. Was member or part of member lost? 
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22. Will injury probably result in serious head or facial 
disfigurement ? 

23. Did injury cause loss of time? 

(Yes or no) 

If “yes,” on what date? 19 

24. Has injured person returned to work? 

(Yes or no) 

If “yes,” on what date? 19 

25. Did you provide or authorize medical attention? 

(Yes or no) 

When ? 

26. Physician 

(Name) (Address) 

27. Hospital 

(Name) (Address) 

Firm name No firm 

Dated December 6, 1950 (Signed) Joseph Theodore Harris 

(Official title) 

Unless the above report shows that the injured is no 
longer disabled, then a supplementary report on “Em¬ 
ployer’s Supplementary Report of Injury” Form (DCCA- 
311) must be made at the termination of disability, or at 
the end of 15 days if disability had not then ended. 

10 Filed Dec 23 1952 Harry M. Hull, Clerk 

Plaintiffs’ Exhibit “B”. 

Form DCCA-313 5755-’52 

Leave this space blank 

Case No. 
Insurance 
Carrier’s No. 
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DISTRICT OF COLUMBIA WORKMEN’S 
COMPENSATION ACT 
Office of Deputy Commissioner 
Washington, D. C. 

NOTICE OF ELECTION TO SUE 
(Disability or Death Claim) 

(To be submitted in duplicate to Deputy Commissioner) 

1. Name of employer Theodore J. Harris 

2. Office address "825% 26th St., N. W.—Wash., D. C. 

3. Name of injured Louis M. Briscoe 

4. Address 300S Stanton Rd., S.E.—Wash., D. C. 

(Street and number) (City or town) 

5. Date of accident October 10, 1949 
Date disability began October 10, 1949 

6. Place of accident Silver Hill, Maryland 

7. Average daily wage, $15.00 a day 

8. Cause of accident Trailer going in opposite direction 
swerved and hit truck driven by Louis M. Briscoe 

9. Nature of injury Broken leg, hip bone replaced by 
silver plate and nail. 

10. Name of attending physician Dr. John B. Piggot 

11. Address 3040 Idaho Avenue, N. W.—Wash., D. C. 

(Street and number) (City or town) 

12. I, or the undersigned, hereby elect under section 33 
of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act to pursue my remedy against a third 
party, to wit; Potomac Supply Corporation, The 
Travelers Insurance Co., Walter C. Grey, John W. 
Arnold, Farm Ins. Co. but make claim for compensa¬ 
tion for anv defieiencv between the amount so re- 
covered and the amount provided by the said act, and 
in support of my claim make the foregoing statement 
of facts. 

RECEIVED MAY 22 1951 D.C.C.A. 

My attorney’s name is Lamar Brown 

Dated May 21, 1951 


15 A 


(In disability case injured signs here): 

(S) Lamar Brown, A tty. for Louis M. Briscoe, 1025 Conn. 
Ave., N.W. 

(Name) (Address) 

(In death ease all dependents desiring to sue third party 
sign here): 

(Name) (Address) (Age) (Relationship to deceased) 

Each dependent desiring to preserve his rights under 
Section 33 of the Longshoremen’s Act must sign this 
notice. 

11 Filed Dec 23 1952 Harry M. Hull, Clerk 

Plaintiffs’ Exhibit “C”. 

Form DCCA-302 5755-’52 

Leave this space blank 

Case No. 1167-244 
Insurance 
Carrier’s No. 29 

DISTRICT OF COLUMBIA WORKMEN’S 
COMPENSATION ACT 
Office of Deputy Commissioner 
Washington 25, D. C. 

EMPLOYER’S FIRST REPORT TO DEPUTY 
COMMISSIONER OF ACCIDENT OR 
OCCUPATIONAL DISEASE 

(To be submitted in duplicate to Deputy Commissioner) 

EMPLOYER 

1. Employer’s name Maloney Concrete Company, Inc. 

(Individual or firm name) 

2. Office address 3112 K Street, N. W. 

(Street and number) (City or town) 
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3. Nature of business Ready-mix Concrete 

(Goods produced, work done, or kind of trade or 

transportation) 

4. Insurance carrier U.S. Fidelity & Guaranty 

5. When was carrier notified? 12-21-1951 

INJURED PERSON 

6. Full name of injured person Louis M. Briscoe 
His Check No. 

7. Address: Street and No. Do not know 
Citv or town 

8. Sex male Aire not known Speak English? 

If not, what language? 

9. Injured person's regular occupation do not know 

10. Was he injured in regular occupation? do not kno^v 
If not, occupation when injured 

11. Wages or average earnings per day, $.; per w*eek, 

$ not known (include overtime, bonuses, etc.) 

12. Working days per week not known 
Any other advantage? 

13. Length of service in occupation not knowrn 
Were full wages paid for day of injury? 

THE INJURY 

14. Place where injury occurred no positive knowledge 

(Give place and name of vessel) 

15. Name of foreman not our employee 

16. Date of accident or first illness Oct. 10, 1949 

(Month, day, year) 

Last day worked not knowm 

(Month, day, year) 

17. When did you or your foreman first have knowledge 
of injury? by hearsay—10-10-1949 

IS. Describe in full how* alleged accident occurred, or 
how employee w’as exposed to alleged hazard: Do not 
know*—Louis Briscoe was not in our employment. 

(Immediate cause of alleged injury or disease) 
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19. Machine, tool, or thing in connection with winch acci¬ 
dent or disease occurred 

(If machine, indicate part) 

Do not know 

NATURE AND EXTENT OF INJURY 

20. Nature of injury or occupational disease Do not 
know’ 

(State exactly the part of the person affected 
and the character of injury or disease) 

21. Was member or part of member lost? Do not know 

22. Will injury probably result in serious head or facial 
disfigurement? do not know’ 

23. Did injury cause loss of time? 

(Yes or no) 

If “yes,” on w’hat date? , 19 

24. Has injured person returned to work? 

(Yes or no) 

If “yes,” on what date? , 19 

RECEIVED DEC 20 1951 D.C.C.A. 

25. Did you provide or authorize medical attention? no 

(Yes or no) 

When? 

26. Physician do not know’ 

(name) (Address) 

27. Hospital do not know’ 

(Name) (Address) 

Firm name Maloney Concrete Company, Inc. 

Dated Dec. 22, 1951 (Signed) George C. Brown, Director 

(Official title) 

Unless the above report show’s that the injured is no 
longer disabled, then a supplementary report on “Em¬ 
ployer’s Supplementary Report of Injury” Form (DCCA- 
311) must be made at the termination of disability, or at 
the end of 15 days if disability had not then ended. 


ISA 


12 5755-’52 

Plaintiffs’ Exhibit “D”. 

Form DCCA-303 


Leave this space blank 


Case No. 1167-244 
Insurance 
Carrier’s No. 29 

DISTRICT OF COLUMBIA WORKMEN’S 
COMPENSATION ACT 
Office of Deputy Commissioner 
Washington, D. C. 

EMPLOYEE’S CLAIM FOR COMPENSATION 

(To be filed with the Deputy Commissioner in accordance 
with sections 13 and 19 of the Longshoremen’s Act) 

INJURED PERSON 

1. Name of employee Louis Maynard Briscoe 

Employee’s check No. 

2. Address: Street and No. 3008 Stanton Rd., S.E. 

City or town Wash., D.C. 

3. Sex Male Age 30 Married, single, widowed Married 

4. Do you speak English? Yes Nationality American 

5. State regular occupation Truck Driver 

6. What were you doing when injured? Driving truck 

7. (a) Wages or average earnings per day, $15.00 

(Include overtime, board, rent, and other allow¬ 
ances.) 

(b) Per week, $S0.00 

(c) Were you employed elsewhere during week in 
which you were injured? No 

(d) If so, state where and when 

8. Were you paid full wages for day of accident? Yes 
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EMPLOYER 

9. Employer Maloney Concrete Co., Inc. 

10. Office address: 3112 K Street, N. W. 

11. Nature of business Concrete Branch 

THE INJURY 

12. Place where injury occurred Near Silver Hill, Md. 

(Give place, and name of vessel) 

13. Name of foreman Unknown 

14. Date of accident or first illness, the 10th day of Oct. 

1949 at 3:30 o’clock P.M. 

15. How did accident happen or how was occupational 
disease caused? Trailer truck going in opposite di¬ 
rection swerved and hit truck driven by employee, 
Louis M. Briscoe. 

NATURE AND EXTENT OF INJURY 

16. State fully nature of injury or occupational disease: 
Laceration right forearm and abrasions both fore¬ 
arms, severe trauma left thigh. Clinical signs frac¬ 
ture left femur; concussion and shock. Fracture rim 
left a ceta bulum with later dislocation left hip. In¬ 
jury scia tic nerve left. 

17. On what date did you stop work because of injury? 
Oct. 10, 1949 

18. Have you returned to work? (Yes or No.) No 

If “yes,” on what date? , 192 

19. Does injury keep you from work? (Yes or No.) Yes 

20. Have you done any work in period of disability? No 

21. Have you received any wages since injury? Yes 
If so, from and to what date? 

Oct. 3, 1949 thru Oct. 10, 1949 

RECEIVED JAN 11 1952 D.C.C.A. 

22. Has injury resulted in amputation? No 
If so, describe same 

23. Did you request your employer to provide medical 
attendance? No Has he done so? No 
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24. Attending physician: Name Dr. J. Burr Piggott 
Address 3040 Idaho Ave., N.W. 

23. Hospital: Name Casualty and Gallinger 
Address Wash., D.C. 

NOTICE 

26. Have you given your employer notice of injury? 

(Yes or No.) 

When? Dec. 19, 1951 

27. If such notice was given, to whom? Maloney Con¬ 
crete Co., Inc., Mr. R. C. Enos’s 

28. Was it given orally or in writing? letter, file No. 
21906-1. 

I hereby present my claim to the Deputy Commissioner 
for compensation for disability resulting for an injury 
arising out of and in the course of my employment and 
not occasioned solely by intoxication, or by my willful 
intention, and in support of it I make the foregoing 
statement of facts. Lamar Brown, Atty. at law, 1025 
Conn. Ave., N.W., is my attorney, authorized to represent 
me in this claim. 

Signed by Louis M. Briscoe 

Claimant. 

Dated Jan. 9, 1951 Mail address 300S Stanton Rd., S.E. 
Wash., D.C. 

13 Filed Dec 23 1952 Harry M. Hull, Clerk 

Plaintiffs Exhibit “F” 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION 

DISTRICT 

5755-’52 

In the matter of the claim for compensation under the 
District of Columbia Workmen’s Compensation Act 
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LOUIS M. BRISCOE Claimant 


vs. 

THEODORE J. HARRIS (Case No. 21906-1) 
Uninsured Employer 

and 

MALONEY CONCRETE COMPANY, INC. Employer 

(Case '> 0 . 1167-244) 

and 

UNITED STATES FIDELITY AND GUARANTY 

COMPANY 

Insurance Carrier for Maloney Concrete Company, Inc. 

COMPENSATION ORDER 
AWARD OF COMPENSATION 

CASE NO. 21906-1 
and 

CASE NO. 1167-244 

Such investigation in respect to the above-entitled 
claims having been made as is considered necessary, and 
hearings having been duly held in conformity with law, 
the Deputy Commissioner makes the following 

Findings of Fact 

That on October 10, 1949, and for some time prior 
thereto the claimant above named was in the employ of 
Theodore J. Harris, whose address w*as 825 1 /£ 26th Street, 
Northwest, Washington, District of Columbia, hereinafter 
referred to as the “general employer,” and the Maloney 
Concrete Company, Inc., the address of which was 3112 
K Street, Northwest, Washington, District of Columbia, 
hereinafter referred to as the “special employer”; that 
the said general and special employers were subject to 
the provisions of an Act of Congress approved May 17, 
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192S, entitled “An Act to provide compensation for dis¬ 
ability or death resulting from injury to employees in 
certain employments in the District of Columbia, and for 
other purposes”; that on the said day the said general 
employer had failed to secure the payment of compensa¬ 
tion to his employees as required by the provisions 
14 of the said Act; that the liability of the special 
employer for compensation under the said Act was 
insured by the I'nited States Fidelity and Guaranty Com¬ 
pany; that on the said day the claimant herein, while per¬ 
forming service for the said employers as a truck driver 
and engaged in hauling sand and gravel for the special 
employer in a motor truck owned by the general em¬ 
ployer, sustained personal injury resulting in his disabil¬ 
ity when the said truck was involved in a collision with 
another vehicle and lie suffered bruises and abrasions of 
the entire body, a 1 Vi* inch longitudinal laceration of the 
right forearm, and severe trauma to the left thigh, includ¬ 
ing a comminuted fracture of the mid-portion of the left 
femur with displacement of the fragments, followed by 
osteomyelitis of the left femur and hip causing malunited 
healing of the fracture and paralysis of the left leg with 
dropped foot: that the said general employer was the 
owner of a motor truck which was used in hauling; that 
his truck was for the most part used by others in hauling 
heavy commodities, to wit, building materials, including 
sand and gravel; that on occasions he operated his own 
•truck in hauling for others, but for the most part he 
hired drivers for that purpose, paying them for their 
services by dividing equally with them all moneys he re¬ 
ceived from such others for the hauling operations per¬ 
formed after deducting the cost of gasoline and oil neces¬ 
sary for the operation of the truck; that some months 
prior to the said day .he discharged a driver who had 
been operating his truck under the above arrangement 
because the said driver had appeared to be intoxicated on 
the job: that his action in discharging the driver, followed 
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a demand by an official of the special employer for whom 
the said driver performed sendees in hauling sand and 
gravel; that after discharging the said driver, as found 
above, the said general employer, with the acquiescence 
of the special employer, hired the claimant as driver to 
operate his said truck; that the business of the special 
employer was the manufacture and sale of ready-mixed 
concrete delivered to its customers in the District of Co¬ 
lumbia and elsewhere; that the sand and gravel used by 
the said special employer in the manufacture of ready- 
mixed concrete were purchased by it from the owners of 
sand and gravel pits located at various places in and 
around the District of Columbia; that from time 
15 to time the said special employer required more 
sand and gravel than could be supplied by its own 
direct hauling facilities and that at such times it secured 
the needed additional hauling equipment to obtain sand 
and gravel by entering into oral agreements with individ¬ 
uals who owned and operated trucks suitable for such 
hauling; that some months prior to October 10, 1949, the 
said special employer entered into such an agreement 
with the said general employer; that the terms of the 
said agreement required the said general employer, on 
order of the special employer, to furnish his truck and 
•his own services or those of another driver to operate 
the said truck in such hauling as the special employer 
should require; that under its agreement with the general 
employer the said special employer had the exclusive 
right of direction and control over the use or uses of the 
said truck and its driver including the designation of 
commodities to be hauled as well as all conditions per¬ 
taining to the hauling itself and it did, in fact, exercise 
such right: that the driver of the truck placed himself 
and the said truck completely at the disposition of the 
said special employer, reporting daily at a designated 
place, there to await directions as to the performance of 
hauling; that all such hauling was performed upon the 


specific directions given to the driver by the agents and 
servants of the said special employer; that the time of 
the work performance for hauling was subject to the com¬ 
plete direction and control of the special employer; that 
all units of the said work or quantities, of sand and 
gravel as measured bv tons to be hauled were determined 
by the said special employer; that the driver of the said 
truck was given instructions by agents or servants of 
the special employer as to the source where sand and 
gravel were to be obtained as well as to the location 
where they were to be delivered; that the driver of the 
truck in performing hauling for the said special employer 
exercised no initiative or material independent choice or 
selection over the manner of doing the work; that there 
was no predetermined contract or agreement as to spe¬ 
cific quantities of sand and gravel to be hauled or as to 
the place or places from which and to which such hauling 
would be done, or as to the time when or within which 
such hauling would be done which would have in- 
16 volved any independent direction or control of the 
work activities of the driver of the truck by the 
general employer, or that would have permitted any ma¬ 
terial independent action by the said driver in the per¬ 
formance of the said hauling; that the said hauling was 
paid for on the equivalent of a piece-work basis, more 
specifically upon the quantity and distance of hauling 
performed and not upon the basis of a predetermined 
lump sum as in a contract to perform hauling; that in 
the performance of each work-unit or the hauling of 
each load of sand and gravel the driver of the said truck 
looked to and received from the agents and servants of 
the special employer such directions and instructions as 
were necessary under the circumstances to accomplish the 
requirements of the said special employer; that the said 
general employer retained no right to exercise control 
over the work activities of the claimant in connection 
with the performance of the said hauling for the special 
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employer, but that his only relation to the hauling opera¬ 
tion was to furnish to the special employer the said 
truck and a driver, leaving all other matters to the ex¬ 
clusive direction and control of the special employer; that 
the special employer exercised the right to require the 
discharge of any truck driver whose conduct was not ac¬ 
ceptable to it by causing the said general employer to 
terminate the services of such objectionable driver; that 
the special employer exercised the right to approve the 
employment of certain truck drivers by the said general 
employer, as it did by its actions when he employed the 
claimant herein after he had discharged a previous driver 
whose conduct had proved unsatisfactory to it; that the 
said agreement constituted a contract of hire for the per¬ 
sonal services of the said Theodore J. Harris or persons 
in his general employ who were designated by him to 
operate the said truck, as well as an agreement which 
was in effect the rental of the said truck; that the said 
Theodore J. Harris was the general employer and the 
said Maloney Concrete Company, Inc., was the special 
employer of the claimant herein while the latter per¬ 
formed services for the special employer in the hauling 
of sand and gravel in the truck of the general employer; 
that the injury arose out of and in the course of the 
claimant’s employment by the general and special em¬ 
ployers as found above: that written notice of injury 
was not given to the Deputy Commissioner and to the 
general and special employers within thirty days, but 
that such employers had knowledge of the injury and 
have not been prejudiced by the lack of such written 
notice: that as a result of the injury the claimant 
17 required medical and surgical treatment and hos¬ 
pital care and the employers, having knowledge of 
the injury, neglected to provide the same; that the claim¬ 
ant secured necessary treatment and care required by 
him as a result of the injury and the general and the 
special employers are liable for the reasonable cost there 
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of; that the average weekly wages of the claimant herein 
at the time of the injury were $25; that as a result of 
the injury the claimant has been wholly disabled from 
October 10, 1049, to the present time and such disability 
is continuing; that for such temporary total disability the 
claimant is entitled to compensation at the rate of $16.67 
per week (66-2/3 per cent of $25); that accrued compen¬ 
sation due the claimant for temporary total disability 
from October 10, 1949, to November 16, 1952, inclusive, 

162 weeks at the rate of $16.67 per week, amounts to 
$2,700.54; that on May 22, 1951, the claimant filed claim 
against the general employer, and on January 11, 1952, » 

he filed claim against the special employer for compen¬ 
sation benefits under the District of Columbia Workmen’s 
Compensation Act; that a hearing was first held upon 
the said claims on May 22, 1952; that at the said first 
hearing both the general and the special employers ob¬ 
jected to the said claims as not having been timely filed; 
that the general employer did not file a report of the 
injury in the office of the Deputy Commissioner until De¬ 
cember 11, 1950, and the special employer did not file a 
report of the injury in the office of the Deputy Commis¬ 
sioner until December 20, 1951; that the claims, having 
been filed within a year of the dates on which the em¬ 
ployers first reported the injury to the Deputy Commis¬ 
sioner, were timely filed; that the general employer and 
the special employer and the special employer’s insurance 
carrier are jointly and severally liable for compensation 
benefits provided by the said Act; that nothing has been 
paid to the claimant as compensation. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the general employer, Theodore J. Harris, and 
the special employer, Maloney Concrete Company, Inc., 




and the insurance carrier for the special employer, Uni¬ 
ted States Fidelity and Guaranty Company, shall 
IS jointly and severally pay compensation to the 
claimant herein as follows: For temporary total 
disability, 162 weeks at the rate of $16.67 per week, from 
October 10, 1949, to November 16, 1952, inclusive, in the 
amount of $2,700.54, which amount is due and payable 
forthwith: and thereafter shall jointly and severally con¬ 
tinue payments of compensation for temporary total dis¬ 
ability at the rate of $16.67 per week, payable in bi¬ 
weekly installments during the continuance of such dis¬ 
ability, subject to the limitations of the Act or until 
further order of the Deputy Commissioner. 

The general employer and the special employer and the 
special employer’s insurance carrier shall also pay the 
reasonable cost of all medical and surgical treatment and 
care required by the claimant as a result of the injury to 
this time, and shall continue to furnish the claimant with 
such medical and surgical treatment and care as the na¬ 
ture of the injury or the process of recovery therefrom 
may require. 

A fee for legal services rendered the claimant in con¬ 
nection with these claims is approved in favor of Lamar 
Brown, Esq., in the amount of $500, the same to be a lien 
upon and paid out of this award. 

Given under my hand at Washington, D. C., this first 
day of December, 1952. 

(s) Theodore Britton 
Deputy Commissioner 
District of Columbia Compensation District 
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19 Filed Mar 5 1953 Harry M. Hull, Clerk 

Defendant Britton’s Motion To Dismiss Complaint 

Defendant Theodore Britton, by his attorneys, moves 
this Honorable Court to dismiss the complaint for the 
following reasons: 

1. That the complaint does not state a claim upon 
which relief can be granted. 

2. That it appears from the record, including the 
transcripts of testimony taken before the deputy commis¬ 
sioner on May 22, 1952, June IS, 1952, September 3, 
1952, and September 12, 1952 that Defendant Louis M. 
Briscoe was the general employee of Plaintiff Theodore 
J. Harris and the special employee of Plaintiff Maloney 
Concrete Company, that Defendant Briscoe’s injury arose 
out of and in the course of such employment and that 
claim for compensation was timely filed. 

3. For such other good and sufficient reasons as may 
be shown. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN, 
United States Attorney 

/s/ Ross O’Donoghue 

ROSS O’DONOGHUE 
Assistant United States 
Attorney 

Attorneys for Defendant Britten 

* # # • 

22 Filed May 20 1953 Harry M. Hull, Clerk 

Order Granting Summary Judgment 

This action came on to be heard upon the motion of 
the defendant Britton to dismiss the complaint and the 
court having treated the motion as one for summary 
judgment, and having found that there is no genuine is- 


sue as to any material fact and that the defendant Brit¬ 
ton is entitled to a judgment as a matter of law, it is this 
20 day of May, 1953 

Ordered, Adjudged and Decreed that the motion for 
summary judgment be and the same hereby is granted, 
and it is further 

Ordered, Adjudged and Decreed that the complaint be 
and the same hereby is dismissed. 

/s/ Alexander Holtzoff 

J. 

# • * * 

24 Filed Jun 18 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this ISth day of June, 1953, that 
THEODORE J. HARRIS, 

MALONEY CONCRETE COMPANY, INC., a Corp. 
UNITED STxVTES FIDELITY & GUARANTY CO., a 
Corp. 

hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 20th dav of May, 1953 in favor of 
THEODORE J. BRITTON, *and LOUIS M. BRISCOE 
against said THEODORE J. HARRIS, 

MALONEY CONCRETE COMPANY, INC., a Corp., 
UNITED STATES FIDELITY & GUARANTY CO., a 
Corp. 

WELCH, DAILY & WELCH 
By: /s/ J. Joseph Barse 
/s/ Charles B. DeShazo, 

CHARLES B. DeSHAZO, 

Attorneys for plaintiffs Maloney 
Concrete Co., and IJ. S. Fidelity & 
Guaranty Co. 
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/s/ H. Clav Espey 

H. CLAY ESPEY, 

Attorney for plaintiff Theodore J. Harris 

• • • • 

2 Pursuant to notice, this matter was heard be¬ 

fore the Honorable Theodore Britton, Deputy Com¬ 
missioner, Bureau of Employees ’ Compensation, U. S. 
Department of Labor, at Washington, D. C., on the 22nd 
of Mav 1952. 

• • • # 

4 Proceedings 

The Deputy Commissioner: This case involves two 
claims. One case number of 1167-244. 

In this case the claimant is Louis N. Briscoe. The 
employer is Theodore J. Harris, an uninsured employer. 
The claimant is represented by Mr. Lamar Brown. • • • 

• • # • 

The Deputy Commissioner: The employer, Mr. Harris, 
is represented by Mr. H. C. Espey. • • • 


5 The Deputy Commissioner: The other case num¬ 
ber is 21906-1. The claimant, of course, is Louis 

M. Briscoe. The employer is Maloney Concrete Com¬ 
pany, Incorporated, and the Maloney Concrete Company 

is insured bv the United States Fidelitv and Guarantv 
• • •> 

Company. 

The employer and insurance carrier in this case are 
represented by Mr. Charles B. DeShazo. * * * 

• • • • 

6 The Deputy Commissioner: In the case No. 
21906-1, this hearing is being held at the request 

of the claimant. 


I 
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On May 22, 1951, the claimant Louis M. Briscoe, whose 
address is 300S Stanton Road, S. E., Washington, D. C., 
filed in the office of the Deputy Commissioner a Form 
DCCA-313, which is a notice of election to sue a third 
party. 

• • • • 

11 The Deputy Commissioner: Theodore J. Harris 

12 is. uninsured. He is represented by Mr. H. C. 
Espey. Will you state the position of Theodore J. 

Harris, Mr. Espey? 

Mr. Espey: Yes, sir. Mr. Harris denies that he is 
an employer and contends that the parties were engaged 
in a joint venture or partnership. With respect to the 
earnings of their partnership or joint enterprise which 
consisted of the contribution by Harris to the joint en¬ 
terprise of his truck in operating condition and also in 
eluded the contribution by Briscoe of his time, labor, and 
skill. 

The arrangement provided or called for Harris’ keep¬ 
ing the truck in operating condition by keeping it in 
repair and by providing it with tires. Their arrange¬ 
ment provided that after payment of gas and oil and 
actual operation of the truck in the business of the joint 
enterprise, they were to, and they did actually, divide 
the proceeds, dollar for dollar, equally between them. 

I wish further to make the point that this claim was 
not made of record within one year after the accident 
involved on October 10, 1949, and it is my position and 
contention that the claimant is barred and cannot legally 
be considered. 

The Deputy Commissioner: Since the issue of statute 
of limitations has been raised, the record should show 
that the claimant’s election to sue a third party allegedly 
liable for his injury, which election contains his 

13 claiim against this alleged employer, was filed in 
the office of the Deputy Commissioner on May 22, 

1951. That has alreadv been stated. 
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Mr. DeShazo: That is the election that he filed against 
Harris only, is that it? 

The Deputy Commissioner: Yes, the employer’s first 
report of injury to the Deputy Commissioner in this 
case was received in the office of the Deputy Commis¬ 
sioner on December 11, 1950; that is, the alleged em¬ 
ployer, Theodore Harris. 

• • * • 

Mr. Espey: Doesn’t that paper show that Harris 
claimed that he was not an employer but that there was 
a partnership or joint enterprise arrangement between 
these parties? 

• • • • 

14 The Deputy Commissioner: We will go off the 
record a moment. 

(Discussion off the record.) 

Mr. Espey: I would like to withdraw any suggestion 
that the paper be considered a part of the record of this 
proceeding under the protection of Section 30 of the Act. 

The Deputy Commissioner: Does that state the posi¬ 
tion of the defendant, Theodore J. Harris? 

Mr. Espey: There is one further point, may it please 
the Commissioner, a part of this claimant’s injuries may 
be due, according to my information, to his Army service. 

It is my information that he was discharged from the 
Army because of a bad leg condition. I have subpoenaed 
his Army discharge and other Army records of his serv¬ 
ice that he has. 

The Deputy Commissioner: As I understand your 
statement, it is the contention of Theodore J. Harris that 
the relationship of employer and employee did not exist 
between the said Theodore J. Harris and the claimant 
and further that you, on Mr. Harris’ part, raises 

15 the issue of the any disability which may be due 
to this injury? 

Mr. Espey: Yes, sir. 
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The Deputy Commissioner: And further that you deny 
that the average weekly wages, were $80 as stated by 
Mr. Brown, is that correct? 

Mr. Espey: That is correct, sir. 

The Deputy Commissioner: In case No. 1167-244, 
hearing is being held upon the application of the claim¬ 
ant. The claimant is Louis M. Briscoe. On January 11, 
1952, Louis M. Briscoe filed claim against Maloney Con¬ 
crete Company, Incorporated, 3112 K Street, N. W., 
Washington, D. C., for benefits under the District of 
Columbia Workmen’s Compensation Act, alleging that on 
October 10, 1949 while he was employed by that concern 
or by an uninsured subcontractor of that concern, one 
Theodore J. Harris, as a truck driver at an average 
weekly wage of $80, he sustained personal injury result¬ 
ing in his disabilitv and his need for medical and sur- 
gical treatment and care when he was involved in a 
traffic collision suffering trauma, as already outlined in 
Case No. 21906-1, which has been stated in the record. 

• # * • 

16 The Deputy Commissioner: Do you claim the 
same against Maloney Concrete Company, Incor¬ 
porated, that you claim against Harris? 

Mr. Brown: The same result of the accident. 

• # • • 

17 The Deputy Commissioner: Oh, yes. We will 
take care of the details with regard to the memo¬ 
randum when we close the record. 

Now the claim against this employer has been contro¬ 
verted by the employer and the insurance carrier, United 
States Fidelity and Guaranty Company. 

What are the grounds of controversion, Mr. DeShazo? 

Mr. DeShazo: I first move that the case against Ma¬ 
loney be dismissed. He has stated no claim against 
Maloney. There has been no claim stated against him 
while we have been here today. 
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The Deputy Commissioner: I asked Mr. Brown if the 
claim against Maloney was any different from the claim 
against Harris, and he stated that it was the same. 

Mr. DeShazo: Does he claim that Briscoe worked for 
both Maloney and Harris, or is he claiming that Briscoe 
is an employee of Maloney’s, or is he claiming that he is 
an employee of Harris? I want to know. 

IS The Deputy Commissioner: It is my under¬ 
standing, and I so stated, that the claim against 
Maloney Concrete Company, Inc., is that either he was an 
employee of that concern or an employee of an uninsured 
subcontractor of that concern at the time of the injury. 

Mr. DeShazo: All right, I would like to interpose the 
following objection to that case. 

The Deputy Commissioner: Very well, you may pro¬ 
ceed. 

Mr. DeShazo: First, that we deny his average weekly 
wage is $S0. We insist that he prove what his average 
weekly wage was for a period of one year preceding the 
accident, as we have no way of knowing. 

Our second defense is it is denied that both the em¬ 
ployer and the employee were subject to the District of 
Columbia Workmen’s Compensation Act at the time of 
the alleged injury. 

It is denied that the relationship of employer and 
employee existed at the time of the injury. It is denied 
that at the time of the alleged injury the employee was 
performing sendees growing out of and incidental to his 
employment. 

It is denied that due notice of injury was given em¬ 
ployer. It is denied that claimant was permanent dis¬ 
abled to the extent stated in the claim. It is denied that 
claimant was temporarily disabled for a period 
19 stated in the claim as a result of the injury. 

It is denied that the rate of wages set forth in 
the claim is correct. We further claim that it did not 
arise out of or in the course of his employment, that he 


( 
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was not an employee of Maloney Concrete Company, that 
he was engaged in business for himself, that he was an 
independent contractor, that the employment in which he 
w*as engaged was casual and excluded from the Act by 
the Act itself. 

We further claim that he did not make claim in accord¬ 
ance wdth the Act against Maloney Concrete within the 
time prescribed by the Act. That is the extent of our 
objections. 

• • • • 

The Deputy Commissioner: In view of the raising of 
the issue of the statute of limitations, the record should 
show that the claimant’s claim against Maloney Concrete 
Company, Incorporated, was received in the office of the 
Deputy Commissioner on January 11, 1952. 

I think that is already stated in the record. The 

20 employer’s first report to the Deputy Commissioner 
of accidents or occupational disease was received 

from the Maloney Concrete Company, Incorporated, in 
the office of the Deputy Commissioner on December 20, 
1951. 

* • • • 

21 The Deputy Commissioner: It is true that the 
employer’s report—that is, Maloney Concrete Com¬ 
pany, Incorporated—is dated December 22, 1951, but it 
was received in this office on December 20, 1951, by offi¬ 
cial stamp. 

• • # * 

John W. Vance 

was called as a witness for and on behalf of the claimant 

* * # * 

Direct Examination 

• • • # 

22 Q On or about October 10, 1949, were you em¬ 
ployed? A Was I employed? 

Q Yes. A Yes, I had a truck, and I was doing haul¬ 
ing for various peoples. 
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Q You owned your own truck? A Yes, sir. 

Q What kind of arrangement did you have as far as 
getting paid for hauling? A I got paid for it by who¬ 
ever I hauled for. 

Q I know, but by the load or by the hour or by the 
ton, so much per ton? A Mostly I was doing tonnage 
hauling. 

Q Doing what? A Tonnage hauling. 

Q I see. On or about October 10, 1949, did you have 
occasion to contract with and haul for Maloney 
23 Concrete Company at 3112 K Street, N. W.f A 
Yes, as far as I recall I was hauling for them at 
that time, to them at that time. 

• • • • 

25 The Deputy Commissioner: You went in there 
and you talked to a man who represented Maloney 
Concrete Company, Incorporated, is that right? 

The Witness: Yes, sir, I think that is right. 

The Deputy Commissioner: You know his name? 

The Witness: Xo, sir, T can’t recall his name. 

The Deputy Commissioner: Are you sure he repre¬ 
sented Maloney Concrete Company? 

The Witness: I couldn’t be positive. The only thing 
I know was he said go and get a load and when I got 
the load I was paid. 

The Deputy Commissioner: What was it you asked 
this man about work? 

The Witness: I asked him, “Do you need any ma¬ 
terials hauled?” 

He says, “Y’es. You know where Silver Hill is?” 

I say, “Yes.” 

He says, “Go get a load. YY>u know where K Street 
is?” 

I say, “Yes.” So I went to Silver Hill and got the load 
and carried it there. 

• • • • 
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26 The Deputy Commissioner: So you got a job 
hauling sand and gravel for Maloney Concrete 

Company in that way? 

The Witness: Yes, sir. 

• • • • 

27 The Deputy Commissioner: What was the ar¬ 
rangement? How much were you to receive for 

your work? 

The Witness: They pay so much per ton per 

28 mile, and that runs, just about like that. 

• • • • 

The Deputy Commissioner: What do you do with this 
load? 

The Witness: You delivers it in the hopper. 

# # # • 

29 The Deputy Commissioner: When did you get 
paid and how? 

The Witness: I think that pay is once a week in 
checks. 

The Deputy Commissioner: How much did you get 
paid for a load? 

The Witness: It depends on how many tons I had on. 
The Deputy Commissioner: How many tons were you 
hauling per load? 

The Witness: It varies. You might get 8; you might 
get 7 1 /L>; you might get 9. It all depends. 

• • • • 

30 The Deputy Commissioner: They kept the rec¬ 
ord of how much you were hauling and how much 

you were bringing at a trip? A I don’t know, sir. 

• • • • 

32 The Deputy Commissioner: • • • 

33 Q Were you given any instructions as to route 
at the District Sand and Gravel? A No, sir. 
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Q Were you given any instructions as to speed or 
how to handle your truck? A No, sir. 

The Deputy Commissioner: Whose truck was it? 

The Witness: Mine. 

Q They didn’t tell you to be careful? A No, sir. 

# • • • 

35 The Deputy Commissioner: You got paid for 
hauling this sand and gravel, didn’t you? 

The Witness: Yes, sir. 

The Deputy Commissioner: Who paid you? 

The Witness: I received a check from Maloney Con¬ 
crete Company. 

The Deputy Commissioner: At the end of each week, 

would vou sav that? 

• •» 

The Witness: Yes, sir. 

The Deputy Commissioner: How much did you earn 
per week hauling? 

The Witness: It depended on how much tonnage you 
hauled. 

* # • * 

39 Cross Examination 

By Mr. Espey: 

* # • • 

Q On October 10, 1949 what kind of truck were you 

driving? A I was driving a Ford truck, F-6, 1948 
model. 

Q Did vou purchase that truck vourself? A 

40 I did. 

Q You held the title to it? A After I finished 
paying for it, I got it. 

Q Did you haul for other people besides Maloney 
Concrete? A I did. 

• • • • 
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, 41 Q Who kept your truck in repair? A I did. 

Q Who bought the tires? A I did. 

Q If you had a breakdown on the road, who had to 
fix it up? A I did. 

Q If you had tire trouble, who had to fix it up? 
A I did.' 

i • • • • 

43 Q You bought a truck of your own in 1946 and 
went into business? A Yes, sir. 

Q For yourself? A Yes, sir. 

Q Since then you have been picking up loads wher- 
► ever you could get them? A That is right. 

Q You have found some in Maloney Concrete Com¬ 
pany, Incorporated, have you not? A Yes, sir. 

Q You have found some in Buffalo Sand and Gravel? 
A Yes, sir. 

Q You have found some at various other places? A 
That is right. 

Q Do you haul anything besides sand and gravel? 
A In the wintertime I haul coal if I can get any to haul. 

0 If you can get any to haul. When they pay you 
for this, do they also pay in addition to the charge they 
are willing to pay for hauling a haulers’ Federal truck 
tax, do they not? A Yes, sir, 3 percent. 

44 Q They put that in your check? A Yes, sir. 
Q That is known as a transportation tax? A 

Yes, sir. 

O You ow’n your own truck? A Yes, sir. 

Q WTio buys the license for that truck? A I do. 

Q WTio pays the insurance on it? A I do. 

Q W T hose name is on the truck? A Mine. 

• • • • 

45 Q Was it left up to you as to how many loads 
you were hauling a day? A It was. 

* • • • 
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47 A To tell the truth about it, about the exact 
basis 1 don’t know, but I mean most of the guys 
generally work on a 50-50 basis. I mean they pay for the 
gas and oil and what is left they divide among the two 
of them. 

Q You understood that that was the case in Briscoe’s 
case? A I think that is the case. That is working on 
a basis with a man. 

Q One furnishes the truck and the gas? A No, one 
furnishes the truck and the two of them furnish the gas 
and oil for the truck. 

Q And they divide the profits of the truck? A Yes, 
sir. 

* • • • 

49 By Mr. DeShazo: 

Q Vance, did anybody ever say anything to you 
about the speed you were to drive when you were hauling 
this sand? A No, sir. 

Q Did they tell you what route to follow? A 

50 No, sir. 

Q Suppose you got fined for a traffic violation, 
who paid that? A I would. 

The Deputy Commissioner: How do you know? Did 
you ever get fined for a traffic violation while hauling? 

The Witness: Yes, sir. 

The Deputy Commissioner: And you paid it yourself? 

The Witness: Yes, sir. 

The Deputy Commissioner: Not the people you were 
hauling for? 

The Witness: No, sir. 

By Mr. DeShazo: 

Q Who paid your insurance? A I did. 

Q Who selected the route that you were to travel 
with a load? 

The Deputy Commissioner: I think you have asked 
that question, Mr. DeShazo. 
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► * 
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Mr. DeShazo: I am sorry if I asked it. I couldn’t 
remember. 

Mr. Espev: He didn’t ask that exact one. 

The Deputy Commissioner: Very well. Proceed, Mr. 
DeShazo. 

51 By Mr. DeShazo: 

Q Who selected the route you were to follow? 
In other words, you were carrying a load from one place 
to another. Who decided which wav vou were to go? 
You yourself, is that what you did? A Yes, sir. 

Q Did you decide how much you were going to haul 
on the truck yourself when you picked it up? Did you 
decide the size of the load you were going to carry? 
A That is right. 

Q That is your decision? A Yes. 

# • • • 

53 Redirect Examination 

By Mr. Brown: 

• • • • 

54 Q After this fine or these fines that you had 

55 paid for traffic violations, were you paid back by 
anyone? A No, sir. 

* • • * 

56 The Deputy Commissioner: Vance, did you ever 
have a written contract with any of these people 

you hauled materials for? A No, sir, these pits don’t 
give out written contracts. 

• • * * 


50 Recross Examination 

* • * * 

61 By Mr. Espey: 

Q Mr. Vance, you know Mr. Eberhart, don’t 
you? A Yes, sir. 
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Q He was in charge of the receipt of sand and gravel 
for Maloney Concrete Company? A He was in charge— 
what do you mean “in charge”? 

Q Didn't he tell you where to take sand and gravel, 
where to go to get it, and that sort of thing? A 

62 He would probably tell us where to go get it and 

then would mark on your ticket. 

• • • * 

63 Louis M. Briscoe 

the claimant herein, * # * 

* * * # 

Direct Examination 
By Mr. Brown: 

Q Are you employed, Mr. Briscoe? A No, sir. 

64 Q How long have you been unemployed? A 
Since October 10, 1949. 

Q There was an unusual occurrence that caused you 
to become unemployed at that time? A I had the truck 
accident. 

# • • • 

74 By Mr. Brown: 

Q Are you acquainted with a Theodore Harris? 
A Yes, sir. 

75 Q What was the nature of your acquaintance¬ 
ship with him? A I worked for him. 

• • • • 

78 “By Mr. Brown: 

“Q Are you acquainted with a Theodore Harris? 
A Yes, sir. 

“Q What was the nature of your acquaintanceship with 
him? A I worked for him.”) 

By Mr. Brown: 

Q On October 10, 1949, were you working for Theo¬ 
dore J. Harris? A Yes, sir. 

79 Q When did you first start working for him? 
A I started work for Theodore in May or June. 
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Q Of 1949? A Yes. 

Q How did yon come to work for Theodore Harris? 
A I was driving for a fellow we called Schoolboy. He 
had lost his permit so I drove for him two days. So when 
he got his permit back, my brother told me to go around 
to see him. 

Q Did you go around to see Harris? A les, he told 
me to come back the next morning, and I could pick up 
the truck. The next morning I picked it up, and Harris 
told Mr. Eberhart that I was going to drive for him from 
then on. 

Q That was the first day that you worked for Theo¬ 
dore Harris? A Yes. 

Q Can you tell us about the understanding you and 
Theodore Harris had as to the position you and he would 
occupy? A He told me I take the truck and \voik the 
truck and we will split the money after the gas and oil 
is paid for. 

Q He told you to take the truck? A Yes. 

SO Q Did he say you would be partners? A No. 
Q Did he mention partnership? A No. 

Q To your knowledge was he the owner of that truck? 

A Yes. 

Q So the first day you say you went over to Maloney 
Concrete Company. Did Harris stay with you? A No, 
he came over and told Mr. Eberhart and then I took him 

back across the bridge and left him. 

Q You took him back across the bridge? A Took him 

back to his house. 

Q Then did you return to Maloney’s? A Yes. 

Q Then what happened? A Then nothing happened. 
The next morning I went over and about 10 o’clock I -went 
down and got a load Mr. Eberhart told me to get a load 
of sand and gravel. 

The Deputy Commissioner: What do you mean—'“noth¬ 
ing happened”? 
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The Witness: There wasn’t no work for the truck 
that first day. 

The Deputy Commissioner: Who told you that? 

81 The Witness: Mr. Eberhart. So the second day 
I got a load and brought it to Georgetown. 

By Mr. Brown: 

Q When was that? A The first day when Mr. Eber¬ 
hart told me there was no work. 

Q Did he tell you to come back. A No, he told me to 
go on home, so the next morning I went to Harris’ house 
and picked the truck up and he told me to go back to 
Maloney’s and see Mr. Eberhart. 

Q What happened that day? A So that day I sit in 
the lunchroom and it was 10:30 or 11 o’clock and Mr. 
Eberhart said to get a load and bring it to Georgetown. 

Q Did he tell you where to get the load ? A Arundel 
Sand and Gravel. 

The Deputy Commissioner: You say you sit in the 
lunchroom? 

The Witness: 3100 block of K Street, right next to 
Maloney’s place. 

The Deputy Commissioner: That is where all the 
drivers were to begin with? They were called out and 
put to work? 

The Witness: Yes, sir. 

The Deputy Commissioner: By whom? 

The Witness: By Mr. Eberhart. 

82 The Deputy Commissioner: You were called out 
one by one or in groups and put to work? 

The Witness: Yes, sir. 

• • • • 

By Mr. Brown: 

Q Did there come a time when you began to take 
the truck home at night to your home? A That is when 
the strike done started. 
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Q What strike is this? A The strike that Smoot 
Sand and Gravel had. 

Q What was the reason for the change in your ar¬ 
rangement as regards having the truck overnight? 

53 A Because I had to get up certain times of the 
morning and go to Buffalo Sand and Gravel or 

wherever they tell me to go that evening before and pick 
up a load of sand or gravel and bring it back to where 
they wanted it. 

Q When you say “they” you mean Maloney? A Yes, 
Mr. Eberhart would say bring it to the Northeast or 

wherever they wanted it. 

• • • • 

By Mr. Brown: 

Q Were you told to take the truck home at night or 
did you just do it? A Harris told me to take the truck 
with me because I would be able to get an early 
start. 

54 Q Then did he tell you where to go the next 
morning? A No, because when I took the truck 

home in the evening Mr. Eberhart would say bring me a 
load of gravel or call me in the morning. 

Q From the first day that you started driving this 
truck until your accident, did you go every morning that 
there was work to Maloney Concrete Company? A 
Every morning I wouldn’t have to go to Maloney Con¬ 
crete Company. I would call over to Maloney’s from my 
house. 

Q WTio would tell you? A Mr. Eberhart, and they 
would switch from the upstairs to the lower house \vhere 
he staved at. 

Q Would he tell you? A He would tell me to go 
down to Buffalo and get a load of sand or gravel. 

Q Then did he tell you where to take it ? A He wouM 
say to bring it to Georgetown. 
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Q Was it always the Georgetown plant? A Most of 
it would go to Georgetown and then he would switch it off 
to Betliesda. 

Q Mr. Eberhart would tell you that? A Yes, sir. 

Q During this time do you recall how you were paid, 
the method by which you were paid exactly? A 
S5 I taken and pick up the checks. Once we would 
pick them up on Wednesday and then again they 
started giving them to us on Thursday. When I first 
went in, they were paying on Wednesday. I would 
pick up the check, and I take it back to Harris. Me and 
him would go to the filling station and the man up there 
would cash it for him. 

Q Was the check payable to Theodore Harris? A Yes. 

Q Was your name on that cheek? A No. 

Q After cashing the check what would Theodore Har- 
his do? A He would pay the man for the gas and oil and 
the man would give him his tickets that he had there in 
the box and he would take the rest of the money and he 
would go in Watson’s lunchroom and we would sit down 
and give me my part of it and he would take his part. 

Q How much was your part? What percentage? A 
The first week he paid me, he paid me $76 and some odd 
cents. That is when the strike started. 

Q Do you know how much he kept for himself? A 
He kept the same amount. 

Q Tt was the profit after paying gas and oil—he would 
give you half and he would keep half? A Yes. 

86 Q Do vou know or did vou know a bov bv the 
Name of Danny Mopkin? A Danny was the hoy he 
had on the truck before I started to drive it. 

Q What happened to Danny? A He just fired Danny 
and then I got on the truck and started to drive it. 

Q Do you know why Harris fired him? 

• • • • 

The Deputy Commissioner: All right, let’s ask the 
witness. You say that Mopkin was fired? 


The Witness: Yes, sir. 

The Deputy Commissioner: How do you know 

87 that? 

The Witness: Because I went to Harris’ house. 
My brother told me to go over there. Harris done told 
me that he had fired Danny. 

• • • • 

The Deputy Commissioner: Let me ask the question. 
Did Harris tell you why he fired Mopkin? 

The Witness: No, sir. 

By Mr. Browm: 

Q From the time you first started working for Har¬ 
ris all the hauling you did was dumped at Maloney Con¬ 
crete locations, is that correct? A Yes, when I first 
started to work for him. 

Q From the time you started until your accident? 
A No, I worked out of Buffalo one week. 

Q Where did you haul to? A I hauled to St. Eliza¬ 
beth’s and then I hauled to the golf course right on the 
other side of Bethesda. 

88 Q Who told you to make those trips? A No¬ 
body. Everybody say there wasn’t no work over 

there so the fellow down in Buffalo a Mr. Jimmy and 
ask him if they had anything. He said yes if Maloney 
didn’t have nothing for me to do that he could give me a 
couple days or three. 

Q How were you paid? A By check. 

0 To whose order? A Theodore J. Harris. 

The Deputy Commissioner: By whom? 

The Witness: By Buffalo Sand and Gravel. 
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Cross Examination 

By Mr. Espey: 

• • • • 

90 Q Wasn’t this the proposition: Harris was 
going to put up his truck and keep it in tires and repairs. 
In other words, keep the truck in operating condition, 
and you were to drive it. Then when the money came in 
you were to deduct gas and oil expenses, and split right 
down the middle? A That is what I understood. That 
is what he done said. 

Q Wasn’t that done from May until October when you 
had your accident—in 1949? A Yes, I guess so 

91 because when I went into the hospital, I worked 
five days, almost 5 days, until 2:25. 

Q You had the truck all during the day by yourself? 
A Yes. 

Q On this driving you would go around to Bud Neale’s 
gasoline station at 2424 Virginia Avenue and buy gas 
and oil, wouldn’t you? A That is right. 

Q How much would that gas and oil bill come to a 
week? A Some weeks it would be $40, never be more 
than $50. 

Q But it would go as high as $50 a week? A You 
mean did it? One week it went as high as $50. 

Q When you got the check from Maloney you would 
take it to Harris, and you would stay right with Harris, 
and you would go around and get the check cashed and 
get the cash? A I would go and get Harris and Harris 
would go up to the filling station. Mr. Bud Neale would 
cash it and give him his money. Then he vrould pay for 
the gas and oil. 

Q Then you adjourned to Mrs. Watson’s restaurant 
next door and sat down at a table and divided the 

92 money equally? A Yes, sir. 

Q You got your full half, didn’t you? A Yes, 


sir. 
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Q Didn’t you tell Mr. Bud Neale that you were part¬ 
ners with Harris? A No. 

Q You deny that? A I sure do. 

Q You said in your direct examination that at one 
time there was no work for you at Maloney’s and you 
called up down at Buffalo and they said they had some 
work for you? A Yes, sir. 

Q You went down there and got that work yourself? 
A No, I told Harris that Buffalo Sand and Gravel 
wanted a truck. 

Q But you had found the work first, hadn’t you? A 
Yes. 

Q Did you ever do that any other place? A I went 
to Buffalo Sand and Gravel and then I went over to For- 
estville. 

Q You got work over there too, didn’t you? A Yes, 
sir. 

• • • • 

93 Q In other words when you were out with the 
truck during the day Harris wras not along with 
you, was he? A No. 

Q You went w*herever you could get work for the 
truck, didn’t you? A Maloney didn’t have no w^ork I 
vrould go to Buffalo Sand and Gravel. If the Buffalo 
Sand and Gravel had work, I would do it. If Buffalo 
Sand and Gravel didn’t have w^ork, I w-ould call Forest- 
ville; but if there wasn’t no w T ork, I would take the truck 
back to the filling station and I would wash and grease 
it. 

Q Wasn’t it known in Mrs. Watson’s that you and 
Harris were partners? A No. 

Q Didn’t you tell Mr. Eberhart that you and Harris 
w’ere partners? A No. 

Q You are positive about that? A I am positive. 

Q How did you make money on this haul? A How 
did I make money? 
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Q Were you being paid by the day or by the hour? 
A No, I was paid by the ton. 

Q By the ton. In other words, if you knew that 
there was sand down at Buffalo for Maloney’s 

94 over in Georgetown, you went to Buffalo and got 
the sand and a ticket in duplicate, didn’t you? A 

Yes. 

Q And you didn’t make any money until that sand 
or gravel was delivered up at Maloney’s place, wherever 
you went, isn’t that right? A That is right. 

Q If you had a breakdown on the road, that was your 
hard luck, wasn’t it? A Yes. 

Mr. Brown: What was that question? 

By Mr. Espev: 

Q If you had a breakdown on the road with the truck 
you didn’t get paid for it then, did you? A No, we 
just get paid for the material on the trucks. 

Q You mean the material you delivered? A No, if 
I have a flat tire and I have a flat tire near 11th Street, 
moving down the Military Highway, if I had a flat tire 
I would take and park the truck and call Harris and he 
would go up to the filling station and get another tire 
and bring it to me. Then I would take it and put the 
other one on and take it back to the filling station and 
I would go on and keep on traveling with the load I had 
on the truck. 

95 Q Harris’ agreement with you was to keep the 
truck equipped with tires and in running order? 

A No, he just said he would pay me half of the money 
and I drive the truck. 

Q When you hauled did you haul for any other places 
except Maloney from May until October of 1949 when 
you were driving Harris’ truck? A I hauled from Buf¬ 
falo Sand and Gravel and I hauled two days down at 
Forestville. That is where we had to go and get Mary¬ 
land tags for the truck because when people down there 
in Forestville, they were dumping. 
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• • • • 

Q When you haul from Forestville, where do you 
haul? To what place? A We haul right there and on 
the other side of—you mean over from Forestville gravel 
pit and I went back on the other side—is it Benning 
Road—and you were still in Maryland and you didn’t 
never go out of Maryland. You stay right in Maryland. 

Q Who did you take the sand and gravel to? A 
That was over to Lee Butler. 

Q When you were hauling out of Buffalo, did you 
haul some sand and gravel to St. Elizabeth’s? A 

96 Yes. 

Q What was going on up there A They were 
building a new building back down in the back of the 
main building. 

Q You were hauling that sand up there? Who were 
you hauling that sand for? A I hauled that for Buffalo 
Sand and Gravel. 

Q And they paid? A Yes, they paid us at the end 
of the week. 

Q Those checks were payable to Harris? A They 
were payable to Harris. 

Q And you took them to Harris? A I took them to 
Harris. 

Q And got them cashed in the same way and got one 
half of the money, didn’t you? A That is right. 

Q Did you ever haul any sand and gravel into the 
District of Columbia for straight hours? A No. 

• • • • 

Q Is the gasoline station the only place where you 
and Harris took the checks to be cashed? A No, 

97 Harris would go up to a liquor store at 25th and 
Pennsylvania Avenue, and he went in there, and 

they cashed the check for him twice. 

• • • • 
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( c > Then did you take the cash down and pay the gaso¬ 
line man? A I sit in the truck and he would come back. 

Q The gasoline man is the man you know as Bud 
Neale? A Yes, sir. 

Q You also know his name as Wilbur A. Neale? A 

No. 

Q Did you ever buy gas and oil any other place than 
that gasoline station of Mr. Neale’s at 2424 Virginia 
Avenue? A Yes, I bought gas once on Wisconsin Ave¬ 
nue. 

Q Were you reimbursed for that gas? A I got the 
ticket and the man put the gas in, and I gave him the 
ticket and I brought the ticket to Harris and he didn’t 
give me no money back. 

9S Q That came out of the money of the checks that 
evened up? A The money I bought the gas with? 

Q Yes. A That wasn’t on the same day. 

Q I know, but when you got it back, wasn’t the cost 
of this gas deducted from the check before it was split 
even? A The $5 and some cents of cash? 

Q Wasn’t it deducted in dividing the money in half 
with you? A No. 

Q In other words Harris absorbed that expense him¬ 
self and still you got one half of the check again? A I 
took the money right out of my pocket. 

Q When you got the check at the end of the week, 
didn’t you deduct the gas and oil expense before you 
split? A We took the gas and oil from the tickets that 
we had at Bud Neale’s. The ticket that I gave him for 
the $5.20, he didn’t deduct that. 

• • • • 

100 Q Isn’t it a fact that you took the truck on 
week-end trips with your family down to the 
beach? A That is when I would ask for it. 

Q Isn’t it a fact that you did hauling on your own 
business with that truck? A No. 
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Q You never did? A No, the time that you are re¬ 
ferring to is when a fellow around the corner—what is 
his name—who lives right around the corner from Harris 
on I Street, he wanted to go over to Miss Minor’s, I 
think, to Kentucky Avenue. She had a gas range over 
there that she gave this fellow. He went and asked Har¬ 
ris could I run him over to get the gas range. 

I went over and helped him and brought the truck back 
and helped the fellow get the gas range off. He gave 
me $5, so when I come back I told him he gave me $5. 
He said, “That is all right. You helped him do the work. 
You keep it.” 

Q And you did keep it? A Sure. 

• * • • 

101 Q You didn’t on other occasions do odd hauling 
jobs with the truck? A No. 

Q You are positive of that? A I am positive. 

Q It is a fact that you and Harris never got any 
money out of the operation of that truck except that 
which came from the hauling of sand and gravel, isn’t it? 
A That is right. 

Q When you kept the truck over at your place at 
Stanton Road and started out in the morning, sometimes 
you would go to Buffalo, wouldn’t you? A Yes. 

Q Didn’t you sometimes go to Forertville? A No, 
when the strike started, everything was going out of 
Arundel. 

Q Did you go to Arundel to get sand? A Mr. Ever¬ 
hart said, “Go to Arundel and pick up a load.” If he 
said go to Buffalo, I would go to Buffalo. 

102 Q Where is the Arundel pit? A That is out 
Pennsylvania Avenue down Alabama Avenue. I 

don’t know the name of the road it is on. 

Q Would you have to go through Forestville to get 
to Arundel? A No. 


54 A 


Q You would have to go through Forestville to get to 
the Forestville pit, wouldn’t you? A Y’es, you can take 
that same route and going up on Pennsylvania Avenue 
and continue through Forestville, but you will get to 
Arundel before you get to Forestville sand and gravel pit. 

Q When you got the sand, you would take it to any 
of the three places for Maloney, wouldn’t you? A That 
is right. 

Q That would be the Georgetown plant, the Northeast 
plant, or the Bethesda plant? A That is right. 

Q There was different pay per ton for those runs, 
wasn’t there? A That is right. 

Q Based upon the distance that you had to haul tha' 
ton? A That is right. 

Q You took your instructions as to where to deliver 
the sand and gravel from Mr. Eberhart, didn’t you? 
103 A Yes. 

Q He was directing the delivery of this sand 
and gravel for Maloney’s wasn’t he? A That is right. 

Q Before the strike started, didn’t you used to take 
the truck over to Maloney’s Georgetown plant and line up 
in the hope of getting some hauling? A Yes. 

Q Didn’t that condition exist in May of 1949 down to 
the neighborhood of September 1, 1949? A No, because 
in May and June they was getting gravel out of Smoot 
Sand and Gravel. 

Q Maloney’s was? A Smoot Sand and Gravel were 
on strike around the middle part of July, around the 
first or last of Julv. 

Q It couldn’t have been the first of September, could 
it? A No. 

Q Before the Smoot Sand and Gravel strike took 
place you were not employed as regularly as you were 
after the strike took place, were you? A Before the 
strike— 

Q You sometimes had to wait for jobs, didn’t you? 
A Yes. 
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Q There were days that you didn’t get jobs at 
104 all? A Yes. 

Q Those days there was no money made at all, 
was there? A That is right. 

Q If you didn’t make money hauling, neither you nor 
Harris made any money, isn’t that right? A That is 
right. 

* • • • 

116 By Mr. DeShazo: 

« • • • 

117 Q Briscoe, you stated that when you had some¬ 

thing go wrong with your tires, Harris would get 

one at the service station and bring it down and you 
would get going again? A Yes, sir. 

Q Did you take the old one up to the service station 
and have it repaired? A Harris would take it, and 'when 
I get in in the evening— 

Q Who paid for the tire that he brought you and 
the repair of the tire that was damaged? A Who paid 
for it? 

Q Yes, was that on your bill? Was that put on your 
bill? A Any tire that was repaired, I repaired them 
myself. 

Q Oh, you did. He just left them up there for you to 
repair? A And I repaired them that evening when I 
came down. 

Q Who paid for the tire that came from the service 
station? A It belonged to Harris, and we took 

118 them all up to the filling station so they would be 
in some place we could get them. 

Q You spoke of getting Maryland tags. Who got 
those tags? A Harris. 

Q Did you go down and get them or did Harris? A 
We both went. T took him to Baltimore, and he went in 
and got the tags. 

Q Who paid for those? A Harris paid for them. 

Q You didn’t share in paying for them? A No. 

Q How much did they cost? A I don’t know exactly 
what they cost. 
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Q Got any idea? A No, I don’t because he went in 
the ollico. We went down one of the main streets where 
tiie busses run by and there are big government buildings 
and we went up on the 6th or 7th floor and some gentle¬ 
man up there had to go in a room. There is where the 
man made the deal, called his insurance company here in 
Washington to get an okav that he is the owner of the 
truck so he could get tags over in Maryland. 

Q 1 Did Harris tell von how much the tags cost? A 
No. 

119 Q Got any idea? A No. 

Q Did you help get the tags in the District of 
Columbia? A No. 

Q When you were hauling down to Forrestville, Mary¬ 
land, that was the work you got the Maryland tags for? 
A Yes. 

Q How long did you haul down there? A I hauled 
down at Forrestville about, oh, two or three days, I 
think it was that we hauled down there. We hauled 
banked gravel. 

Q On two different occasions, two or three days at a 
time? A Yes, sir. 

Q Where did you take that gravel to? A Lee E. 
Butler and in Maryland. 

Q Who paid you for those loads? A Forrestville 
Sand and Gravel. 

Q Had I had any sand and gravel to haul you would 
have been willing to haul it for me, wouldn’t you? A 
If you had called Harris, and Harris would say this gen¬ 
tleman wanted some sand and gravel and there wasn’t 
nothing to do at Maloney’s and Buffalo, he would tell me 
where to get it and ask you what day you wanted it. 

120 Q You were hauling for anybody that you could? 
A T was hauling for anybody that Harris said to 

go and haul for. 

Q You wanted to keep busy? A Yes. 

• * • • 

Q What was vour next week’s pay? You know? A 
That is after the strike come on. The next pay that I 
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drawed was $92.75. 

Q And Harris got $92.75? A Yes. 

Q What was the next pay? Do you remember? A 
The next pay I drawed about $S0-some dollars. 

Q And Haris got the same amount? A Yes. 

• • * • 

121 Q That strike—when did that start? A That 

strike started around in July. 

•> 

Q As a matter of fact, didn’t it start on August 23, 
1949? A It might have started then. 

Q Did you do good before the strike? A I made 
pretty good before the strike started. 

Q "What was your lowest pay in any of those weeks? 
You remember that? A The first week I worked for 
Harris, the lowest pay I got, he paid the other fellow 
because all the tickets was in together. I hauled 5 loads 
that week from Friday up until Tuesday: and when the 
tickets were taken over, I took them and gave them to 
Harris so he could send them over to the place. 

When I came back and went in one of the buildings in 
the office and gave me the check. I took it over to Harris 
and out of the monev that I had made Harris 

122 split it with the other driver because the other 
driver wasn’t there when I got it. 

Q You don’t mean to say that you made $76 every 
week that you worked with Harris? A No, when the 
strike was on—that is when T started to make money. 

Q But up until that time you made as much as $70 
everv week? A No. 

Q What was the lowest you made? A The amount 
of money that I got from him that first week. 

Q The lowest amount of money that you made at 
any time. A The lowest amount made at any time was 
$ 12 . 

Q How many weeks did you make $12? A That was 
the second week I worked for him. 

Q How many more weeks did you have that you made 
under $20? A I would say about the first 8 weeks I 
made under $20. 
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Q How many weeks did you have that you made under 
$30? A Just before the strike started, two weeks be¬ 
fore that, one week I make $29 and something, and 

123 the next week I drawed $32 and something. Then 

the strike started and the money started to making. 

• • • • 

Q When you got a load of sand to haul, you picked 
the way you were going yourself, did you not? A Yes, 
everybody came the same way. I seen the truck route 
that evervbodv was taking—that is the same truck route 
that I took. 

Q Where did you haul during June and July of 1949? 
A In June and July? 

Q Yes, those are two pretty hot months, right in the 
summertime? A In June and July I was hauling for 
Maloney. 

Q You are sure of that? A I would take the truck 
over every morning: and if I had anything to do, T 
would pick it up and come back. 

Q As a matter of fact, didn’t you just haul for Ma¬ 
loney just one day in the whole two months? That is 
in the whole two months you worked one day up 

124 there, isn’t that a fact? A Worked one day at 
Maloney’s June and July? 

Q Yes. A I worked almost a full week in June and 
July. 

Q Almost a full week? A Yes. 

The Deputy Commissioner: Do you understand his 
question? What question are you asking? 

Mr. DeShazo: I am asking how long he worked, how 
many days he worked, during June and July at Maloney’s. 
A I might work two days this week. I might work one 
day next week. 

Q Where did yon work the others? A Where did I 
work the others? 

Q Yes. A I didn’t work. I took the truck and put 
it in back of Harris’ house. 

Q So all the pay you got those weeks you worked at 
Maloney’s was the pay you got from Maloney’s for haul- 
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ing, is that it? A That was what I said. 

Q Was there any money taken out of your pay by 
Harris for income tax? A No. 

Q Was any taken out by Maloney for income tax? 
A No. 

125 Mr. Espey: I don’t think the Commissioner got 
that. 1 think that is important. 

The Deputy Commissioner: Yes, read the question and 
answer. 

(Question and answer read.) 

By Mr. DeShazo: 

Q Was there any social security tax taken out of 
your pay by Harris? A No. 

Q Was any taken out by Maloney? A No. 

Q Were you ever pulled for speeding? A On Har¬ 
ris’ truck? 

Q Yes. A No. 

Q Had you been pulled for speeding, who would have 
paid your fine? 

The Deputy Commissioner: If you know. 

A I would have paid my own fine. 

Q Did your truck ever break down while you were 
working for Harris? A Yes. 

Q Who came and got you and helped you out? A 
Who came and got me and helped me out? 

126 Q Anybody? A No. 

Q Did Harris ever bring you any tires or any¬ 
thing? A He brought the tires and things because he 
was closer to 24th and Virginia Avenue than I was. 

Q Did Maloney Concrete Company ever bring you any 
tires or anything? A No. 

Q Did you ever do any work for Maloney Concrete 
Company other than just drive the trucks to take sand 

up there? A That is all. 

• • • • 

127 By Mr. Espey: 

Q Mr. Briscoe, did you not on September 19, 
1951 tell Mr. Enos, an examiner of this commission, that 
you found the work for this Harris truck? A I told him 
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I found it only when there wasn’t nothing doing at 

Malonev’s. 

«■ 

Q Did you also admit that neither of you kept records 
on this division of the money? A That is right. 

Q Did you not also state that Harris did not drive 
this truck after you started to drive it? 1 A Did I state 
that he didn’t drive it? 

Q lie didn’t drive it after you started to drive it in 
May, 1949, down to the accident. A I drove it most of 
the time, but he drove it one day. He brought one load 
to Georgetown, one day I went to Juvenile Court to see 
about the children. 

12S Q When he drove it that day— A He didn’t 
drive it the whole day. 

Q He drove a load, didn’t he? A He got a load; and 
when I got back I asked the boys had they seen Harris, 
had he gone back down to the pit. There was a boy that 
asked if he had a F-6 Ford, 1949, that he had seen the 
gray truck going in the area up here of H Street. 

Q Didn’t the money that came out of that load go 
into the weekly check that was divided with you? A Yes. 

Q You and Harris had no written contract of any 
kind, did you? A No. 

# # • • 

Redirect Examination 

By Mr. Brown: 

• • • • 

129 Q On these various occasions when you hauled 
for people other than the Maloney Concrete Com¬ 
pany, did you first ask Harris? A I asked Harris, and 
he told me to go down to Buffalo, and I went down there 
and worked. Then when I went to Forestville, the man 

put on a load and I had— 

• • * • 

By Mr. Brown: 

Q Were there several occasions that you greased the 
truck? A Yes. 
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Q Whose idea was that? A Harris told me to 

130 take it up to the filling station and wash it and 
grease it. 

# # # * 

131 Q You are sure that on this occasion, as you 
have testified, when Harris drove the truck that 

the money he received was divided with you? A Yes. 

# # • # 

Recross Examination 

* • # • 

132 The Deputy Commissioner: When you talked 
to Harris about working for him or driving his 

truck, where were you? 

By The Deputy Commissioner: 

A I was at his house. 

Q Where is that? A 825 1 /2 26th Street, N.W. 

Q That is where you entered into the agreement that 
you have descriibed here? A Yes, sir. 

Q Whereby you were to operate the truck and you 
were to receive half of the earnings of the truck and 
yours after the expense of gas and oil had been de¬ 
ducted? A Yes, sir. 

Q Now on these occasions when you found no work 
at the Maloney Concrete Company and you located work 
elsewhere, did you do the work elsewhere without con¬ 
sulting with Harris? A No, sir. 

Q What did you do on those occasions? A I 

133 go back and told Harris that Mr. Eberhart said 
there wasn’t nothing doing and that I called the 

Buffalo Sand and Gravel and he told me he had some 
work down there, so Harris would tell me to go right on 
down there, every little bit counts. 

• * * • 


135 Q AVould you say that $25 a week was about 
the average you made for that whole period up to 

136 the time the strike started? A You mean just 
working for Harris? 

Q Yes. A Yes, sir. 

• • • • 

139 Further Recross Examination 
By Mr. Espey: 

Q Directing your attention back to the answer you 
gave the Commissioner when you said that you went by 
and told Harris that you had located work at Buffalo and 
Mr. Eberhart said he had no more work, and you said 
Harris said to go ahead. Do you mean to say that Har¬ 
ris was home in the daytime at S25M> - 26th Street? A 
Yes, sir. 

Q You also mean to say that he was there every 
single time you went by there? A You can go past 
Harris’ house anv dav everv since I have been out of 
the hospital—I can go past Harris’ house any day in 
the week and find Harris at home. 

Q Did you ever go ahead and attend to these jobs 
in Buffalo and other places without see Harris first and 
telling him afterwards? A No. 

Q You never did? A No. 

Q You found the work and then you would go tell 
Harris? A Yes. 

140 Q And Harris would okay it? A That is 
right. 

Q You never went ahead and did the work first and 
said the money was coming from a certain other place 
instead of Maloney’s? A No. 

* • • • 

142 Mr. Espey: Yes, I am ready to submit evi¬ 
dence, but first I would like to inquire whether the 
file ■which is before you and which I understand is the 


Commission file in this matter to which the Commissioner 
has repeatedly referred in this, hearing is evidence in 
this case. 

The Deputy Commissioner: The file itself is not evi¬ 
dence in the case unless it is made evidence in the case 
by agreement of the parties. The reason that I have 
referred to the file has been for dates received of re¬ 
ports and claims you will recall. 

Mr. Espey: I -would also like to ask as a matter 

143 of ruling in the matter that the so-called employ¬ 
er’s report referred to heretofore was not in any 

wise evidence in this case, not even an admission that 
Harris is an employer. That is correct if I understand 
that statute correctly. 

The Deputy Commissioner: It has been my under¬ 
standing that Mr. Harris has denied that he was an em¬ 
ployer. 

Mr. Espey: If that is your Honor’s ruling, I am sat¬ 
isfied. 

The Deputy Commissioner: That was the issue raised 
or one of the main issues raised today. 

Mr. Espey: I don’t want to be in the position of 
having a so-called employer’s report held to be an ad¬ 
mission that he was an employer as a matter of law;. 

• • • * 

Mr. Brown: In line with what Mr. Espey has said, he 
has mentioned another form which Mr. Harris has filed 
in which he states “We were partners” or something to 
that effect. I don’t think that should be brought into 
evidence as anything because it is certainly a self- 

144 serving declaration. 

Mr. Espey: I am certainly agreeable to that 
not being considered by the Commissioner. 

The Deputy Commissioner: I don’t know what it is 
you are referring to, Mr. Brown. 
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Mr. Brown: As I understood Mr. Espey, he referred 
to one of these employer's reports where Mr. Harris had 
shown that they were partners. 

Mr. Espey: I made such a reference, but the Com¬ 
missioner pointed out to me that the law says that any 
reports filed should not be considered evidence in the 
case and I was content with that. 

The Deputy Commissioner: Any reports filed by the 
employer under compulsion of this office are not to be 
considered as evidence of the facts stated in such reports. 

Mr. Espey: I take it that also includes any conclusions 
which might be drawn therefrom. 

# • * • 


145 Floyd G. Lobban, Jr. 

was called as a witness for and on behalf of the respond¬ 
ents, 

* • m- # 


Direct Examination 
By Mr. DeShazo: 

Q Mr. Lobban, by whom are you employed? A Buf¬ 
falo Sand and Gravel. 

Q By Buffalo Sand and Gravel Company. What is 
your job over there? A Bookkeeper. 

Q As bookkeeper you know about the records, 
146 don’t you? A I do. 

Q Have you got any records of Harris or Bris¬ 
coe doing any hauling for you all over there? A T. J. 
Harris, yes. 

Q What records have you got with you? A He did 
hauling for us in June, July, and August. 

Q Did you bring any records with you? 

The Deputy Commiissioner: Of what year? 
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The Witness: 1949. 

By Mr. DeShazo: 

Q Did you bring any records with you? A I have 
canceled checks. 

Q Will you let me have them? A Yes (handing). 

Q These checks show that Harris did certain hauling? 
A That is correct, sir. 

Q Do you know on what basis this was done? Was 
it done or paid for by the load? A By the ton depend¬ 
ing on the distance of the haul and the quantity of the 
load. 

Q When lie hauled, you paid him for the haul? A 
That is correct. 

Q Did you furnish him any gasoline? A No, 

147 sir. 

Q Do you know where they made these hauls 
to? A Nor right off, sir. I prepared a statement that 
I sent in to Maloney Concrete Company when they asked 
for it. 

Q Is this the statement (handing) ? A Yes, sir. 

# • • • 

Mr. DeShazo: I want to offer this as Exhibit No. A. 
The Deputy Commissioner: This is a letter addressed 
to the Maloney Concrete Company by Buffalo Sand and 
Gravel, which is a trade name, and it is signed by Phillip 
Smith, who is an owner of the Buffalo Sand and Gravel 
Company? 

The Witness: That is correct, sir. 

The Deputy Commissioner: And it indicates that Mr. 
T. J. Harris—that is the Mr. T. J. Harris against whom 
claim is pending here, is that right? 

Mr. Espev: That is right. 

148 The Deputy Commissioner: Mr. Harris did 
hauling for Buffalo Sand and Gravel during July 

and August, 1949? 
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The Witness: Yes, sir. 

The Deputy Commissioner: And the sheet attached 
indicates the number of items which are initialed at the 
bottom by P.S. 

The Witness: Phillip Smith. That is the ticket num¬ 
ber, the company to whom the gravel or sand was de¬ 
livered, and the delivery point. That is what that sheet 
indicates. 

The Deputy Commissioner: These items represent in¬ 
dividual loads of sand and gravel hauled by T. J. Harris? 
The Witness: That is correct. 

The Deputy Commissioner: Very well, the letter and 
the attachment sheet is received in evidence as Exhibit 
A for the respondents Maloney Concrete Company and 
the United States Fidelity Guaranty Company. 

• • * • 

191 Respondent’s Exhibit A 

BUFFALO SAND & GRAVEL 
3619 Benning Road, Northeast 
Washington, D. C. 

March 13 th, 1952 

Malonev Concrete Corp., 

3112 - K Street, N. W., 

Washington 7, D.C. 

Attention of: Mr. Jack Maloney 

Dear Sir: 

In reference to our telephone conversation on Tuesday, 
March 11th, 1952, in regard to T. J. Harris. 

Please be advised that Mr. Harris did Contract Haul¬ 
ing for Buffalo Sand & Gravel, during the months of 
July & August, 1949. 
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In compliance with your request we are attaching a 
list of ticket numbers showing the date and to whom 
delivery was made by this Hauler. 

Yours Very Truly 

BUFFALO SAND & GRAVEL 
By Philip Smith 

TICKET 

DATE NUMBER DELIVERED TO JOB ADDRESS 


July 1, 1949 # 

M. 

rr 


July 6, 1949 


#1583 

#1555 

#1517 

#1472 

#1686 


#1728 

July 7, 1949 #1831 


#1843 

#1859 

July 11, 1949 #2000 
July 18, 1949 #2229 


#2243 


July 19, 1949 
July 20, 1949 


#2290 

#2364 


July 25, 1949 #2588 


New Woodmont Country Club 

Rockville Pike 

Leo Butler Company 

Chillum & Sargent’s Rd. 
F & W Construction Co. 

Defense Highway 
Calvert Construction Company 

Baltimore Boulevard 
do do 

do do 

Leo Butler Company 

Sargent & Chillum Rds. 
Leo Butler Company 

Wilson Lane & Mac Arthur 
Geo. Hyman Const. Co. 

37th & Ely Place, S.E. 
Standard Const. Co. Ager Rd. & Nicholson 
George Hyman Const. Co. 

37th & Ely PL, S.E. 
Cramer-Vollmerhausen Co. 

2nd & Eye St., S.E. 


July 26, 1949 


#2589 

do 

do 

#2590 

do 

do 

#2543 

do 

Mt. Olr 

#2551 

do 

do 

#2568 

do 

do 

#2578 

do 

do 

#2615 

do 

do 

#2628 

Standard Const. Co. 



#2651 


Chillum Rd. at 16th Ave. 
Cramer-Vollmerhausen Co. 

Mt. Olivet Rd., N.E. 
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TICKET 

DATE NUMBER DELIVERED TO JOB ADDRESS 


July 28, 1949 


July 29, 1949 


August 9, 1949 


August 22. 1949 


August 23, 1949 


#2736 Cramer-Vollmerhausen Co. 

Mt. Olivet Rd., N.E. 


#2743 

#2751 

#2757 

#2762 

#2772 

#2787 

#2790 

#2803 

#3101 

#3085 

#3092 

#3508 

#3531 

#3540 

#3551 


do 

do 

do 

do 

F&W Const. Co. 

Cummings & Hart 
do 
do 

Standard Const. Co. 


do 

St. Eliza. Hosp. 
do 
do 

Defense Highway 
Riggs & Ager Rds. 
do 
do 

Langley Park 


Cramer-Vollmerhausen Co. 

St. Eliza.’s Hosp. 
do do 

Standard Const. Co. 

Chillum Rd. at 16th Ave. 
J. O. & C. M. Stuart, Inc. 

13th & Ala. Ave. S.E. 
Cramer-Vollmerhausen Co. 

St . Eliza.'s Hosp. 
New Woodmont Country Club 

Rockville Pike 


#3593 Standard Construction Co. 

Ager Rd. & Nicholson 
#3644 New Woodmont Country Club 

Rockville Pike 

#3628 do do 

#3606 do do 

P.S. 


* # • • 


Mr. Brown: There is nothing on there to show any re¬ 
lation in any respect to the claimant Louis Briscoe, 
149 what the hauling was, and who actually drove the 
truck, assuming that trucks were being driven. It 
isn’t on there so I object to that. 

Mr. Espey: It is a matter of deduction from the testi- 
monv of Mr. Briscoe that he drove for Buffalo Sand and 
Gravel, and that from the period May, 1949 to October 10, 
1949, he drove Harris’ truck exclusively except for one 
day. 


4 


The Deputy Commissioner: Let’s avoid arguing it on 
the record, gentlemen. The objection is noted. Proceed. 
By Mr. DeShazo: 

Q Now I will hand you these checks. Do they repre¬ 
sent the payment for this work (indicating)? A That 
is correct. 

The Deputy Commissioner: Indicating and referring 
to Exhibit A of the respondents, Maloney Concrete Com¬ 
pany and the United States Fidelity Guaranty Company. 

* • * # 

150 The Deputy Commissioner: Those checks are 
all drawn by whom? 

The Witness: Joseph Smith and Sons, Incorporated. 
The Deputy Commissioner: They are the own- 

151 ers of the business with the trade name, Buffalo 
Sand and Gravel Company? 

The Witness: Yes, sir. 

# * # * 

Bv Mr. DeShazo: 

Q As I understand it, that is payment for the haul¬ 
ing? A That is correct, sir. 

Q Bv the ton? Did von sav bv the ton? A That is 
correct. 

Q Does that check include the Federal trucker’s li¬ 
cense? A It includes the 3 percent transportation tax. 

Mr. Espey: When you say that payment is based upon 
the ton you mean a ton of sand delivered at a particular 
place as stated in that list you have put in? 

The Witness: That is correct. In other words, our 
prices are based on yard plus the haul. 

Mr. Espey: In other words, you were not paying by 
the day or by the hour, but you were paying for 

152 the results of delivering a ton of sand at a par¬ 
ticular address? 

The Witness: That is correct. 
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By Mr. DeShazo: 

Q What was the difference between the status of a 
truck driver such as Harris and Briscoe between an em¬ 
ployee at your place? A Hauling is done by independ¬ 
ent contractors. They are not employed through our 
company at all. 

Q You have no one else to do your hauling? A That 
is right. 

Q You took out no social security for them? A No, 
sir. 

Q Did you take out any income tax? A No, sir. 

Q Old age pension? A No, sir. 

• • w • 

Cross Examination 

By Mr. Brown: 

# * # # 

153 Q Do you know the connection between Buffalo 
Sand and Gravel and Maloney? A No, sir, other 
than customer. 

# # # # 

157 The Witness: To do hauling on the road. We 
have employed truck drivers in our plant to haul 
from where we want banked gravel to our washers, but 
they do not go on the road. 

* • • # 

15S Richard V. Eherliart 

was called as a witness for and on behalf of the respond¬ 
ents, * * # 

• • # # 

Direct Examinatio-n 
By Mr. Espey: 

Q Mr. Eberhart, by whom are you employed? A 
Maloney Concrete Company. 
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Q How long have you been so employed, sir! A I 
couldn’t give you the exact time, but roughly about 17 
vears. 

w 

Q In 1949 what were your duties at Maloney Concrete 
Company ? A Foreman. 

Q Of what plant? A Well, I was connected with 
all of our plants at different times. I was fore- 

159 man for the company. 

Q Where was your base of operations or your 
office? A 3112 Iv Street, N.W., Washington, D.C. 

Q Do you know Theodore J. Harris and Louis M. 
Briscoe? A I do. 

• # # # 

Q Did there come a time or was there a time when 
Harris’ truck was operated by another man prior to 
Briscoe? A There was. 

Q Did there come a time when Briscoe started to 
operate Harris’ truck in 1949 ? A That is right. 

Q How was the business transacted as a matter of 
direction? By the way, did Harris ever drive his truck 
to your recollection? A I remember one day he drove 
it. It might be two days, but not any more than that. 

Q What did you have to do with this truck? I mean 
what did you have them do with this truck? A Haul 
material. 

160 Q From what places to what places? A It 
would be from Buffalo Sand and Gravel to various 

points—the Northeast plant, Georgetown plant, and Be- 
thesda. 

Q Did Mr. Briscoe ever make any statement to you 
at any time as to the relationship between Harris and 
himself? A He did. 

Q What did he tell you? A Told me that him and 
Harris was working on a partnership basis. 

Q Approximately when was this? A They was on 
strike. I couldn’t give you no definite time. 
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Q Do you know when the Smoot Sand and Gravel 
strike started? A I am not too sure of that. I imag¬ 
ine it was in August, somewhere along about there. I 
have no records. 

• # * # 

Q Do you know how pay was rendered for your haul¬ 
ing? A Paid by the ton. 

161 Q You mean by that the delivered ton? A 
The ton was delivered from Buffalo Sand and 

Gravel, whichever plant it was to, it is paid for by the 
ton from wherever they hauled the material to our plant. 

Q Did you on occasion tell these truck drivers where 
there was sand available to be hauled? A I have. 

Q Did you direct these drivers as to the manner and 
method they were to get the sand from the pit to these 
bins? A Xo, not the method, no. 

Q Do you direct them as to the route? A Xo. 

Q Do you in any wise superintend the operation of 
their trucks? A Xone whatsoever. 

Q Did you require the drivers to work any definite 
hours ? A Xo. 

Q Did they work every day? A Xo, sir, I wouldn’t 

sav thev worked everv dav. 

• • • 

Q Does the Smoot Sand and Gravel Company have 
drivers and trucks which it employs—I beg your pardon 
—does the Maloney Concrete Company own trucks of its 
own? A Y r es, we do. 

162 Q Does it have drivers on its payroll? A 
That is correct. 

Q Would you require of these drivers and truck own¬ 
ers such as Harris and Briscoe the same services you 
required of your own drivers? A Xo, I did not. 

# # * • 

Q Will you describe to the Commissioner the differ¬ 
ences? A The drivers we have driving that are em¬ 
ployed by Maloney Concrete Company I can tell them to 
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do anything without giving reasons, going to Bethesda 
with a load of material or sand. 

If I want them to go somewhere, I tell them. I couldn’t 
tell the other trucks to do that. 

Q Did you require these truck drivers any specified 
number of trips a day? A I did not. 

Q Did they make a different number of runs on dif¬ 
ferent days? A You mean did the runs vary? 

Q Yes. A That is correct. 

163 Q Did the use of these trucks, such as Harris’ 
and Yance’s, vary according to the demand that 

you had for material? A That is correct. 

Q When Smoot Sand and Gravel was operating, how 
did your concrete mixing trucks get their sand and 
gravel ? 

• # • • 

A Right from Smoot’s. 

Q In other words, your concrete mixing trucks would 
go right down to Smoot’s and the sand and gravel would 
be shot right into the mixer? A That is right. 

Q During that time did you have much or little de¬ 
mand or use for these outside trucks, such as Harris’ and 
Vance’s? A No, we didn’t have the demand that we 
had during the strike. 

Q Does the Maloney Concrete Company have its own 
hoppers from which it can load sand and gravel into these 
mixing trucks? A It does. 

Q And they are separate from Smoot’s I take 

164 it? A That is right. 

Q Coming down to Smoot’s strike, you had a 
greatlv increased demand for these trucks because you 
couldn’t get any? A That is right. 

Q And you were coincidentally hauling sand and 
gravel to fill Maloney’s hoppers? A That is correct. 

Q So that isn’t it a fact that you were unable to load 
your mixing trucks at Smoot’s and loaded them all from 
vour own stations? A That is correct. 
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• • * # 

165 Q I believe you have testified to the best of 
your recollection Harris drove the truck one or 

two days. A As well as I can remember. 

Mr. Brown: Excuse me. He said one, I believe. 

A I said once or twice he drove the truck. Two dif- 
erent times to my knowledge. 

By Mr. Espey: 

Q And after Pot Boast was the driver, then who was 
it? A It was Danny. T remember a fellow driving be¬ 
fore Briscoe. 

Q After Danny quit driving, who drove the truck 
mostly? A Briscoe. 

Q When Briscoe was driving, did you see him virtu- 
allv even* working dav? A No. 

Q About what percentage of the time did you see him? 
A I couldn’t answer that. I don’t know because I was 
too busy with trucks to have any knowledge. I didn’t 
see him lots of times. Tie wasn’t there. 

Q As a matter of fact these independent trucks used 
to line up at Maloney’s? A That is right. 

166 Q Waiting for work if any should turn up? A 
That is right. 

Q When you had work, you would assign it to them, 
did you not? A That is right. 

Q Do you ever recall seeing Harris and Briscoe to¬ 
gether on the truck? A Yes, I have. 

Q Was that on many or few occasions? A A few 
occasions. 

Q Who was operating the truck on the majority of the 
occasions you saw it? A Briscoe. 

# • • • 
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167 Cross Examination 

By Mr. Brown: 

• # * * 

168 Q At the time which we are discussing here in 
1949, did Maloney operate any kind of trucks other 

than mixing transit trucks? A We had dump trucks of 
our own. 

Q They went down and brought sand over? A Yes, 
sir. 

Q Those men were employed by Maloney Concrete 
Company? A Those men were employed by Maloney 
Concrete Company. 

Q When the other trucks like Harris would come into 
the yard, were they directed to a hopper or mixing bin 
or whatever the technical name is for any kind of dump? 
A I wouldn’t say he was directed, no. 

Q Was he told to put this load in a transit mixing 
truck in a certain pile or a certain place? A I wouldn’t 
say he was supposed to put it in a certain place. 

Q Was he told to put it anywhere? A I don’t follow 
your question. 

Q All right, you have a picture of your place over 
there. Do the trucks come in and drive over on any 
kind of ramp? A Yes, they can drive down on 

169 a ramp and dump the sand or gravel. 

Q You do the same on K Street? A They 
can dump. 

Q There are several ramps? A At different places 
there is a ramp. 

Q Only one ramp at K Street? A That is right, at 
K Street. 

Q Do they always go up on the ramp to dump the 
sand? A Depends on what plant they are hauling it 
to. 
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Q I am talking about this K Street place. A We 
don’t have a ramp. You back up to the pit and dump it 
in. 

Q Is there a roadway leading up? A There is an 
alley leading up to the pit where we dump the material. 

Q Is it such a narrow place only one truck goes up 
at a time? A Ordinarily. One can pass another one. 
There is no point in two of them going at one time. 

Q ' Then do the trucks when they dump the sand come 
up there and stop and wait? A They don’t have to be 
told. They back up and dump themselves. They know 
how to operate the mechanics of the trucks themselves. 
As one trucks pulls out, another comes up. 

170 Q Before these trucks leave in the morning, do 
you tell the drivers to go down, for instance, to 

Buffalo Sand and Gravel and bring over a load of sand? 

A I have told them, yes, sir. 

Q Have there been occasions when you have called on 
the telephone down to Buffalo Sand and Gravel telling 
them to have one of the men hauling for you take the 
load out to Bethesda or over to your Northeast rather 
than over to K Street? A That is right, I have, yes, 
sir. 

* # * m 

Further Direct Examination 
By Mr. Espey: 

# • m m 

Q Did you ever have any conversations with them or 
make any statements to the effect what their relationship 
was to the Maloney Concrete Company? A Yes, I have 
quite often told them they are not working for Maloney 
Concrete Company, that they were working for • 

171 themselves. 

• * • • 
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Cross Examination (resumed) 

By Mr. Brown: 

Q You said that Briscoe made a statement that he 
and Harris were on a partnership basis? A That is 
right—working on a partnership basis. 

Q You recall the circumstances under which that 
statement was made? A Y’es. 

Q Would you tell us? A He came in where we were 
loading the material— 

Q Excuse me. Could you say about what time? A 
No, I couldn’t. I couldn’t give you any time on that. He 
got out of the truck. I said, “How are you doing? Are 
you making any money?” He said he worked on a part¬ 
nership basis, “me and Harris.” That was all as far as 
I was concerned. 

I never felt that I had anything to do with Briscoe 
mvself. 

Q Then there was a time or times you have testified 
when you saw Harris and Briscoe together on the Har¬ 
ris truck, is that correct? A There have been times, 
yes, sir. 

* * • • 

172 The Deputy Commissioner: Where did you see 
them? 

The Witness: They come into the alley. The pit is 
not actually in Maloney Concrete Company yard. The 
back of the pit is in the alley, but where the trucks are, 
they are not actually in the yard. 

By Mr. Brown: 

Q Then the only time you saw them together was back¬ 
ing up in the truck? A That is right. 

Q I see. Was it your observation that when Briscoe 
brought in loads, he would get it ready to dump and 
then get out of the cab and take a walk somewhere? A 
Yes, quite often the driver would get out and stretch his 
legs or put his ticket on the file. 

* • •, • 
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173 Examination by the Deputy Commissioner 

By The Deputy Commissioner: 

Q Does Maloney Concrete Company have a sand and 
gravel pit of its own? A No, sir. 

Q Other than this pit you speak of where sand and 
gravel is dumped and delivered? A It is dumped for 
storage purposes. 

Q Isn’t it true that you some years ago employed 
a larger number of drivers operating dump trucks than 
you do at the present time? A That is correct, 

174 sir. 

Q Those operators delivered all of the sand and gravel 
you required to your plants, isn’t that right? A You 
mean at the time we had the most drivers? 

Q Yes. A They didn’t bring all we wanted. We 
were short quite often. 

Q You found it necessary to secure other types of 
transportation? A Run out of sand and gravel and they 
delivered material to us. 

Q You say you have no control over these men who 
operate their own trucks while hauling sand and gravel 
for you. It is true that you choose the ones you want 
to do hauling for you, isn’t it? A You mean to pick 
them out to do the hauling? 

Q Yes. A I don’t pick them out at random. The 
men come there, and a man has done a favor, I give him 
a load. 

Q It is also true that you choose the men you have 
found from experience to be reliable, isn’t that true? A 
Not necessarily, no, sir. 

Q Why? A The men down there are trying to make 
a living hauling bv the ton. I alwavs try to be fair. 

175 If a man was first in line, I didn’t just give it to 
the best man, I gave it to the first man in line. 

Q You say this man Harris has been hauling for you 
for some time. Do you remember about how long? A I 
couldn’t give you the exact date. I have no records of it. 
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Q Was it as much as a year before this accident oc¬ 
curred? A No, sir. 

Q About when did he begin to haul for you? A 
Well, Harris started to haul there just about when the 
strike began, when the Smoot Sand and Gravel was on 
strike. I think that was around in August, but I have 
no records with me. I can’t be sure. 

Q Isn’t it a fact that Harris’ truck was hauling sand 
and gravel for you as early as the spring of 1949? A 
It is possible. Unless I checked with the office, I couldn’t 
be sure. 

Q I believe you have testified that Harris’ truck was 
hauling sand and gravel for you at a time when Harris’ 
truck was operated by a man other than Briscoe? A 
That is right, it was. 

Q He was the man called Danny? A Briscoe went 
on the truck a few davs after that. 

Mr. Brown: After what? 

176 The Witness: After this fellow Danny "went off 
the truck. It was a few days after that Briscoe 
got on it, maybe two or three days. 

By The Deputy Commissioner: 

Q Tliis man Danny—was he a reliable operator of 
a truck? A I wouldn’t say reliable, no, sir. 

Q What was wrong with him? A Seemed to be half 
drunk. 

Q Isn’t it a fact that you objected to his operating a 
truck on your work? A That is correct, sir. 

Q You did not object to the truck? A I didn’t ob¬ 
ject to the truck. I objected to the man being on the 
truck. 

Q Who did you tell? A I told Harris that I didn’t 
need the truck around. When he wanted to know why, 
I told him the man was half drunk all the time. I was 
scared he would kill somebody. 
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Q Did you tell him if he put somebody else on the 
truck you would use the truck? A I don’t know exactly 
what I said. But I said put another driver on and if I 
can use it, I will be glad to use it. If I don’t need it, I 
won’t be able to. 

Q Immediately after that Briscoe began operat- 
177 ing the truck? A That is right, a few days later, 
yes, sir. 

Q These men when you picked them up they are wait¬ 
ing and lined up in the morning waiting to see if you 
have any work for them. TTow do you go about choosing 
them to do work for you? A The men that have been 
hauling for them longest, we give the preference to go 
out first. 

Q How do you do that? By approaching them at the 
trucks? A That is right. 

Q What do you say to them ? A They ask and I say, 
“Yes, go down to the BufFalo Sand and Gravel,” or 
Bethesda or wherever we need the material. 

Q If you see a man there that has hauled for you 
before, do you give him any special instructions with re¬ 
spect to how to go, how to get there, and how to get 
back? A No, we never do. If we ever had a new man 
the other man just took over and told him how to get 
there. 

Q If you have a man there for the first time deliver¬ 
ing a load, do you give him any instructions with respect 
to how to unload? A He would back up. As far as 
unloading, if a person can operate a truck and operate 
the hoisting part of it, they knew themselves. 

Q That part of their work would have been ob¬ 
vious to them? A That is right, sir. 

• • • • 


A 


178 
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Cross Examination (resumed) 

• • • • 

By Mr. Brown: 

Q Do you have an order, what might be known as a 
seniority roster, and say you can use only 5 trucks on a 
certain day there are 10, would you use the 5 that 
179 have been there the longest? A That is right. 

« • • * 

Redirect Examination 
By Mr. DeShazo: 

Q I want to ask you about this incident of Harris’ 
driver’s drinking. Had he been an employee of yours, 
what would you have done then? A He wouldn’t have 
made the first run. 

Q You considered you had no right to do anything? 
A I did not. 

• • * t 

Q Did you ever exercise any control as to the con¬ 
dition the trucks should be in before they hauled for you? 
A No. 

Q Your primary concern, I take it, was to get a 
load of sand from one place to another. A That is 
right. 

Q Did you object to these men going one particular 
route, or did you direct them in any way? A None 
whatsoever. It was entirely up to them. 

Q Did you check to see whether the truck had 
ISO been properly greased and oiled? A No, sir. 

Q Did you have anything to do with the secur¬ 
ing of licenses? A No, sir. 

Q Or tage? A No, sir, I did not. 
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Recross Examination 
By Mr. Brown: 

Q Tou recall making a statement to Harris about this 
man Danny in effect saying, “If you don’t get off the 
truck, then take the truck off the*lot”? A I did not 
make that statement. 

Q You just told him he was drunk? A I told Danny 
I didn’t even want the truck around. 

Q What did you tell Harris? A I told Harris why 
I told him that I didn’t want the man around with the 
truck. 

* * * • 

Q Did you require these drivers to stay on the job 
any special length of time? A I did not. 

Q Could they mane one trip and quit if they 
181 wanted to ? A That is entirely up to them. 

By Mr. Espey: 

Q In normal times when the Smoot Sand and Gravel 
chutes are working, isn’t it a fact that your demands 
for sand and gravel are either satisfied by Smoot or by 
your own trucks using your own operators? A That is 
right; that is correct. 

By Mr. DeShazo: 

Q If a driver was arrested for speeding, would you 
help him in any way? A I would not. 

Q If he broke down on the road, would you help 
1S2 him in any way? A I would not. 

• • • • 

195 Pursuant to notice, this matter was heard be¬ 
fore the Honorable Theodore Britton, Deputy Com¬ 
missioner, Bureau of Employees’ Compensation, U.*S. De¬ 
partment of Labor, at Washington, D. C., on the 18th day 
of June 1952. 

• * * • 


» » . T * „ 
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207 Albert Mathis, Jr. 

was called as a witness for and on behalf of the re¬ 
spondent Theodore J. Harris * * * 

# # * * 

Direct Examination 
By Mr. Espey: 

Q Mr. Mathis, please state what your business 
20S is. A My business is truck hire, dump truck. 

Q How many trucks do you have? A One. 

Q Will you state whether or not you were in business 
in 1949. A Yes, sir, I was. 

Q How many trucks did you have in 1949? A One. 

Q For whom did you do hauling work in 1949? A I 
hauled for Maloney up until the month of May. 

The Deputy Commissioner: You mean Maloney Con¬ 
crete Company. 

The Witness: I’m sorry, Maloney Concrete Company 
up until the month of May 1949. 

Q Did you haul for any other people in the year 1949? 
A Yes, I hauled for several people. I hauled for Buffalo 
Sand and Gravel Company, Forestville Sand and Gravel 
Company, Silver Hill Sand and Gravel. 

Q Now will you state whether or not you wrere in 
business for yourself or wiiether you were an employee 
of these various people you mentioned. A Business for 
mvself. 

* * • • 

209 Q What if any directions did Maloney Concrete 
Company give you with respect to the business you 
did for them? A You mean in delivering the material? 

Q Yes. A There wasn’t any direction, no routes set 
for the hauling. You see, we w-as hauling on percentage 
basis, and it wasn’t any route out for us, no short cuts 
or long cuts, just to your own knowledge of getting there 
the quickest and the closest way. 
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* * * • 

Q How were you paid? A Well, some usually by , 

the zone and by the mile, and I wouldn’t say if we was 
paid by the zone or by the mile. 

Q Please state whether or not you were free to work 
for whomever you wanted to. A That’s right. 

210 Q If your truck broke down, who paid the cost 

of repairs? A I did. v 

Q If you were arrested, who paid your fine? A I 
did. 

Q Did you have insurance on this truck? A Yes, I 
had insurance. 

Q Who paid the insurance? A I did. i 

ft. # # « 

Q If you felt like staying off a day to attend to pri¬ 
vate business or to go on an outing with your family, did 
you or did you not ask permission from Maloney Concrete 
and these other people you have mentioned? A Yes, 
sir, we do. That is more or less in courtesy, kind of, to 
protect your job, because you just didn’t run off and 

leave them like that. Thev mav have a busv dav to- 

* » * 

morrow, and you leave them without letting them know 
where you’re going, that wouldn’t be exactly right. So 
we always ask them or tell them that we want to be off 
a few hours or a day or so, so that they could make 
other arrangements to get material hauled. 

211 Q Now when you were off like that, were you 
paid by the Maloney Concrete or these other 

people? A No, you wouldn’t be paid. If you didn’t 
haul anything, you didn’t get paid. You only got paid for 
what vou hauled. ( 

w 

Mr. Espey: You may examine. 

By Mr. DeShazo: 

Q I understand you to say you owned your own 
truck. A Yes, sir. 

Q Now how about your oil? A I did. ’ 
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Q Who paid—who bought your gas? A I bought it. 
Q How about the license on that truck? A I bought 
the license. 

Q And who determined when it should be greased and 
things like that? A I did. 

Q And if your truck was overloaded with sand and 
gravel and you were stopped by the weight men, who paid 
your fine ? A I paid it if I was overloaded. 

Q who determined -who much you carried? A I did. 
Q Were you paid a 3 percent federal transpor- 

212 tation tax in addition to being paid for the haul¬ 
ing, too? A That’s right. 

Q And what did you do with that money after you 
got it, the 3 percent? A I paid it just like they gave 
it to me, when it was time. 

The Deputy Commissioner: Who gave you that money? 
The Witness: I got that monev in mv check. 

The Deputy Commissioner: The people you were 
working for would include the money for a federal tax? 
The Witness: Yes, sir. 

By Mr. DeShazo: 

Q Who did you pay that tax to? A Internal Reve¬ 
nue. 

Q Whose name was on the truck? A Wasn’t any 
name on the truck. W’e don’t have a name on our trucks. 
You mean advertising name on the side of the truck? 
No, we didn’t have names on the side of the truck. 

Q The title to the truck, in whose name was that? A 
In my name. 

Q In your name. And I believe you said you worked 
for other people, also. A Yes, sir. 

Q And those other people paid you directly, 

213 did they not? A Yes, sir, they did. 

Q And no social security pay was taken out of 
your pay, was there? A No social security. 

Q Was any withholding tax? A No, sir. 
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Q Any income tax taken out? A No, sir, we have 
to keep our own records. 

Q You weren’t even on the payrolls, were you? A 
No, sir. 

The Deputy Commissioner: How do you know? Did 
you see the payrolls? 

The Witness: No, sir, I didn’t see the payroll. Well, 
I wouldn’t say that I wasn’t on the payroll, but I do 
know I got paid. I got paid for what I hauled, and I 
don’t know if they made out a payroll like they did when 
I was working on a, you know, driving a truck. In other 
words, we wasn’t guaranteed anything, I’ll put it that 
way. 

The Deputy Commissioner: I understand that this 
man hauled sand and gravel in the same way that Bris¬ 
coe and Harris did, and he received so much per ton, per 
mile, or per zone for hauling; is that correct? 

The Witness: Yes, sir, that is correct. 

The Deputy Commissioner: Sometimes they 

214 paid you so much per cubic yard, per mile, or per 
zone. 

The Witness: Yes, sir, that’s right. 

* • • * 

Cross Examination 
By Mr. O’Neall: 

Q Do you know Mr. Louis Briscoe? A Y"es, I know 
Mr. Briscoe. 

Q Did you know him at that time? A I knew him. 
Q At the time of the accident? A Yes. 

# * * • 

Q How long have you been working for the present 
people? A Well, during that time, since May of 

215 ’49 up to now, off and on. You see, during the 
wintertime, you have to work, you have to find work 

some place else—in the coal yard, where you can get work 
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for your truck, because there isn’t too much gravel to be 
hauled in the winter. So I couldn’t say I worked directly 
every day for Forestville. But that is my regular place 
when I work, when they have work to do. 

Q You consider that your job, working right there. A 
That’s right. 

* • • • 



228 Theodore J. Harris 

was called as a witness for and on his own behalf * * * 

• • * • 

Direct Examination 
By Mr. Espey: 

Q Where do you live? A 825 1 /o - 26th Street, North¬ 
west. 

Q Directing your attention to 1949, state whether or 
not you were the owner of a Ford dump truck. A Yes, 
sir. f 

Q Do you know the claimant, Louis M. Briscoe? A 
Yes, sir. 

Q Did there come a time when Briscoe started to 
drive your truck? A Yes. 

229 Q When was that? A -49. 

Q And before he drove the truck, how long had 
you the truck? A I had my truck about 8 months, well, 
6 months. 

Q Who was driving it then? A A fellow named 
Danny Mopkin. 

• • « * 

Q Now when Mopkin was driving the truck, what 
business were you using the truck in? A I was in the 
hauling business. 

Q State whether this business was by employment by 
someone else or by your own account. A On my own 
account. 
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Q State whether or not there came a time when you 
had to terminate your relationship with Mopkin. A 
Well, me and Mopkin fell out because people who were 
working for me, hauling for me at that time, said Mopkin 
couldn't work no more because he was a drinking man, 
and Mr. Eberhart told me, you have to get rid of that 
man, and if you're stuck with work over here, you have 
to get a—if the truck can work over here, that you will 
have to get a new man. 

230 The Deputy Commissioner: Now who told you 
this? 

The Witness: Mr. Eberhart. 

The Deputy Commissioner: And Mr. Eberhart is who? 

The Witness: He was the boss at Maloney at that 
time. 

♦ # • # 

By Mr. Epsey: 

Q Now while Mopkin was still driving the truck, how 
were you paid? A We were paid by the load and the 
distance. 

Q And exactly what were you hauling? A We were 
hauling sand and gravel. 

Q While Mopkin was driving the truck, did you haul 
for anybody else other than Maloney Concrete Company? 
A Xo, that was the only one. 

Q Who paid for the repairs to the truck at that time? 
A I paid for them. 

Q Who paid for the gas and oil? A I paid for the 
gas and oil. 

Q If the truck broke down, who had to stand the ex¬ 
pense of putting the truck back into operation? A I 
did. 

Q If you didn’t work, were you paid anything? A 
No, sir. 

Q Now after Mopkin stopped driving the truck, 
who did you get to drive? A Louis Briscoe. 


231 


89 A 


Q What was the arrangement made with Briscoe? A 
Arrangement made with Briscoe, I paid for the oil and 
gas, and his time was for the truck. He see that the 
truck worked. He said the proposition would be 50/50. 
I told him, yah, so I told him at that time, you’re going 
to be a partner. 

• * • m 

Q How was the gas and oil for the truck’s operation 
to be paid ? A It was to be paid out of the money we 
made. 

Q Now tell the Commissioner just how the operation 
was handled when Briscoe was driving and how you 
handled the money. A Me and Briscoe was in partners. 
I took off for all the gas out of the money we made, and 
we would go up to a lunchroom at 23rd and Virginia 
Avenue and split up, 50/50, and he took care of the car 
to the best of his ability and carried it home with him, 
but we shared the profit on an equal basis. 

Q Now who held the title to the truck? A I 
232 held the title to the truck. 

Q Now when Briscoe was driving, whom did 
you haul for? A Well, when he was driving, we worked 
down at Buffalo and sometime at Maloney. When Ma¬ 
loney wouldn’t have nothing, he’d go another place to 
try to find something, to keep up, to do something so 
that he could live. 

Q Did he haul for anybody else besides Maloney and 
Buffalo? A Not as I know. I couldn’t say. I heard 
two, three more, with odds and ends. 

Q Now where did you buy your gas and oil? A We 
bought it at 23rd and Virginia Avenue. 

Q Whose place? A Bud Neale. 

• # • • 

Q Now did you give Briscoe any instructions as to 
what routes he was to follow between Buffalo Sand and 
Gravel and Maloney Concrete and other places? A I 
didn’t give him no instructions at all. 


Q Did you give him any instructions as to buying gas 
and oil? A No, I didn’t. 

233 Q Now when you got a check from Maloney 
Concrete Company, whom would it be payable to? 

A It would be payable to J. Harris. 

Q And state whether or not, when you got it cashed, 
Briscoe would be with you. A Yes, sir. 

Q And what would the two of you do with the check? 
A We’d go into the restaurant and take off all the gas 
and then we would whack equal. 

Q Well, how would you get the money on the check? 
A We’d get it in paper money. 

Q From whom? A From Maloney, a check. 

Q You’d get the check? Well, you got the check. A 
We cashed it at the gasoline station. 

Q By Mr. Neale? A By Neale sometimes; some¬ 
times he cashed it. 

Q Now did you cash the checks any place else? A 
Yes, sir. 

Q Where? A 25th and Pennsylvania Avenue, Old 
Brook liquor store. 

Q And when you got the cash from either, in either 
way, what would you do next? A We sometimes 

234 sat in the car and split it equal. 

Q Well, before you split the money, would you 
pay anybody, any bills? A Yes, we pay for the oil, 
gasoline, always paid that out before we split it up. 

Q And after you paid your gasoline and oil, it is your 
testimony, then, that you would take the balance and di¬ 
vide it 50/50 between Briscoe and yourself? A Yes, 
sir. 

Q Now from the beginning of Briscoe’s arrangement 
with you until he was injured on October 10, 1949, did 
you ever handle the matter of finances in any different 
way? A No, sir, we never did. 
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Q Who had control over how many tons of sand or 
gravel were put on the truck? A Wlio had control of 
it? 

Q Yes. A Well, I think the man that was driving it. 
We didn’t have any control of that. That -was left to 
the people where we was working at. 

The Deputy Commissioner: I think your answer is a 
little confusing. You said “The man who was driving,” 
and then you said it was left to the control of the people 
where you were working. 

Mr. Epsev: Excuse me. I’ll try to clear that 

235 up. 

Q Harris, the question really was, whether Bris¬ 
coe controlled or you controlled how much -was put 
on the truck for these various runs. 

Mr. O’Neall: I hate to object, Mr. Commissioner, but 
I object to the question on the obvious grounds that it is 
not a fair alternative. He might ask this witness if he 
controlled— 

The Deputy Commissioner: Add the alternative, “or 
someone else.” 

A I don’t think we had no jurisdiction, either me or 
Briscoe. They just put it on anyway. We didn’t know 
how much. 

Q Who would put it on? A The people working at 
the plant. 

Q Which plant? A Like Maloney’s plant, Buffalo 
plant. 

* * * • 

236 By Mr. Espev: 

Q Well, now% when Maloney was out of sand 
and gravel, let’s say, at the K Street place, where would 
they get sand and gravel? A Well, they would get it 
somewhere, at a pit. I couldn’t tell you where they got 
it at, particularly. I wasn’t very familiar down there 
with the sand pit. 
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* * # • 

237 Q Now state whether or not your truck ever 
required any tires. A Yes, sir. 

Q How were the tires paid for? A I paid them out 
of my money. 

Q You mean out of your half of the net profits? A 

No, not out of the net profits—out of my own money. I 

never took nothing out for repairs. I gave him half of 

all the money. All the repairs I made for my own 

money. If I got $90 and he got $90 and I had a repair 

to do, I would take it out of my own money. I wouldn’t 

take nothing out of his money. 

Q How were the tires paid for? A I paid for them 

out of mv own monev. 

* * 

Q Now how would you get hold of the checks for the 
hauler? A Sometimes I would go over to the 
23S office and I would get ahold of it, and sometimes 
Louis would bring them in. 

• * • * 

Q Now did you have any arrangement whatsoever to 
give Briscoe wages or salary* of how much a w*eek? A 
No, sir. 

• • • * 

239 Q Will you tell the Commissioner whether you 
had work constantly or 'whether it was spasmodic. 
A Well, I would call it spasmodic. 

Q Now with reference to the times when you didn’t 
have work, did Briscoe get any money? A No, sir. 

Q Now where was the truck kept at night? A Bris¬ 
coe kept the truck. 

Q Where did he keep it? A He kept it at his home, 
Stanton Road, 3008 Stanton Road. 

Q What section of the city? A Southeast. 

Q Did Briscoe ever use the truck for anything out¬ 
side of hauling sand and gravel for Maloney Concrete 
Company? A Yes, two or three occasions. He took the 
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truck down to the beach with the children, and I told him 
if there was any money involved, keep it for himself. 

Q And what did you say with respect to money? 

• • • • 

240 Q Did you ever drive the truck? A I drove 
once. 

Q Now with respect to the money made when you 
would drive, or first I will ask you, did you make any 
money when you were driving the truck? A No, sir, I 
didn’t make no money. I just drove the truck once. 

Q Between what places? A K Street to Buffalo. 

Q Well, did you get a ticket? A I got a ticket. 

Q Well, did you receive money on that ticket at the 
end of the week? A I shared it with Louis. 

Q Now when you came to the check for that, did you 
take the money earned on that ticket for yourself, or did 
you divide it with Louis? A I divided it with Louis. 

Q Did you ever have any discussions with Briscoe as 
to the relationship between you? A No, we never had 
no misunderstanding. He had opportunity to quit 

241 if he wanted, either work if he wanted. No mis¬ 
understanding whatsoever. 

Q What if anything did you say to each other as to 
the relationship between you? A Well, the relationship 
between us was very good. 

Q Well, will you state whether you were employer and 
employee or not? A We was partners. 

• • • • 

Q Harris, how did you come to get Briscoe to drive 
your truck? A How? 

Q Yes. A I been knowing Briscoe for years, when 
he was a little boy, friend of his mother and his brother. 
So that morning he told me—Dan Mopkin and Mr. Eber- 
hart had a misunderstanding that morning about the 
truck. 
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# •. * • 

242 The Witness: 1 met Louis, and we made ar¬ 
rangements. 

The Deputy Commissioner: Now how did you come to 
make the arrangements? Who appoached whom? W r ho 
broached the subject? Did you ask him to drive your 
truck? 

The Witness: I saw him that morning. I asked him 
how much he was doing. He said he wasn’t doing so 
good, so I told him what the proposition, and he said, 
‘‘Yes, I’ll let you know in about 20 minutes,” so we went 
over to— 

The Deputy Commissioner: Now you told him about 
a proposition. Do you know what was it you told him? 

The Witness: I said, Dan Mopkin can’t drive it be¬ 
cause he drinks too much, and he said yes, and he said 
“You don’t know how I work.” I said, “How do you 
work?” And he said, “I want to get paid half and half,” 
and I said, “Half and half is just the same as partners,” 
and he said, “That’s the way I truck,” so I said, “OK, 
if that’s the way you feel, take the truck, and we’ll see 
what we can make of it,” and he took the truck that same 
morning when we had the conflict with Dan Mopkin and 
Mr. Eberhart. 

The Deputy Commissioner: So that’s how you came to 
get Briscoe to drive your truck. 

243 The Witness: Yes. 

By Mr. Espey: 

Q Now what time of year was this? A That was in 
the fall—spring, I guess. It was spring. 

Mr. O’Neall: What year was that? 

The Witness: ’49. 

Q Now how long did Briscoe drive your truck? A 
About 5 months, on occasion. 

Q Can you tell the Commissioner the month in which 
Briscoe started to drive your truck? A I couldn’t tell 
him exactly. I think around March. 
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Q And do you recall when the accident was? A Oc¬ 
tober 10, 1949. 

Q What happened to the truck? A It was complete¬ 
ly demolished. 

Q Did Briscoe ever make any claims on you as em¬ 
ployer before you received a notice from the Office of the 
Deputy Commissioner? A No, sir. 

• • # * 

244 By Mr. DeShazo: 

Q Harris, who bought the license on that truck 

of vours? A I did. 

•> 

Q And it was in your name? A Yes. 

Q Now did you and Briscoe finally get a Maryland 
license on the truck, too? A Yes, sir, we went together. 
Q Where did you go for that? A Baltimore. 

Q Did both of you go over there to get it? A Yes, 
sir, because he was familiar with it. 

* # * • 

Q Who paid for that license tag in Maryland? A I 
paid for it. 

• • • • 

Q What was the occasion for your getting the Mary¬ 
land tags? A Briscoe told me he could get some work, 
but he’d have to have Maryland tags, so I told him, 
well, just try to get the Maryland tag if that’s the 

245 onlv wav he can get work in Marvland. 

Q Where was you going to get this work in 
Maryland? A I just can’t recall now\ 

Q But he was going to get some Maryland work. A 
Yes, sir. 

Q Did you get any Maryland w^ork after that? A 
Yes, he got a little work after that. 

Q Do you know what he got? A No, I couldn’t say 
now. 
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Q Did you do any hauling for Forestville Sand and 
Gravel after that? A I think lie did a little hauling 
after that. 

Q Did you also, after that, haul for Buffalo? A Yes, 
sir. 

Q Did you get cheeks from Buffalo Sand and Gravel 
and from Forestville Sand and Gravel? A Yes, sir. 

Q Payable to you? A Payable to me, yes, sir. 

Q Which you divided with Briscoe. A Yes, sir. 

* # # # 

246 Cross Examination 
By Mr. O’Xeall: 

Q Mr. Harris, when the decision was made to use the 
Neale gasoline station, was that your decision to use that 
station? A Not particularly. He was a nice fellow. He 
gave a poor man a break, that’s the reason. 

Q Did Mr. Briscoe have any authority to buy that 
gasoline any place else, or was it agreed that he was go¬ 
ing to buv it at the Neale station? A He could buv it 
anywhere. The reason we bought it there was we could 
get it on tick when we don't have any money. 

Q Did he ever buy it any place else? A Yes, he 
bought it someplace else. 

Q Did you discuss the jobs before he took them on? 
Did you all go over the jobs, or did he—did you leave 
that up to him? A I never discussed the job. What 
he say fit, he do it himself, or— 

247 I don’t hear that. A As long as it bought him 
a piece of bread. I didn’t suggest nothing in par¬ 
ticular. I left the truck to his own advantage. 

Q How many times was it that there was no work? 
A A lot of times we didn’t have no work. He still kept 
the truck. 

Q But during that time he was trying to get more 
business, is that right? A That was supposed to be. 
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Q Did you try to get any business, too, whenever you 
could? A If I heard anything, I’d tell him. 

Q Did the Maloney Company pay you a tax? A 
Transportation tax, they paid that, yes. 

Q Now as I understand it, when you put the tires on 
that truck, that was out of your own pocket, and you 
didn’t deduct that from the gross income. A Yes, sir. 

Q You say you drove the truck one time when you got 
a ticket for a load. A Yes, sir. 

Q Do you remember when that one time was? A I 
don’t recall. 

Q About how much was that one ticket worth? 

248 A I guess it was worth about $S. 

* • • • 

Q Was there any agreement between you and Bris¬ 
coe that he was to keep on doing that? Was he obliged 
to keep on doing that, or was he free to stop driving 
your truck at any time he wanted to? A Suit himself. 
He could quit if he wanted, work if he wanted. I never 
advised him what to do. I never give him any instruc¬ 
tions what to do. 

Q Now if Mr. Eberliart told you to get rid of Briscoe, 
you would have got rid of Briscoe. A Yes, that was 
the only way. 

Q It was the truck that was doing the work, wasn’t 
it? A Yes, sir. 

Q What arrangement had you had with Mopkin, for 
paving Mopkin? A The same, the same I paid 

249 Briscoe. 

Q The same arrangement with Mopkin? A 

Yes, sir. 

Q And the only reason you got rid of Mopkin was 
because Eberliart didn’t want him. A No, Mopkin was 
a drinking man, had to give him up. 

Q Because of what Eberhart told you. A That’s 
right. Mopkin was a drinking man. 
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# * • * 


Further Direct Examination 

m • * * 


253 The Deputy Commissioner: Briscoe used your 
truck in hauling for other people during this per¬ 
iod of hauling, did he not? 

The Witness: Yes, sir. 

The Deputy Commissioner. So you stated. 

The Witness: Yes, sir, he did. 

The Deputy Commissioner: And these checks are not 
all the money that was earned by the operation of 

254 your truck in the hauling business during that per¬ 
iod. That is true, isn’t it? 

The Witness: That is true, yes, sir. 

The Deputy Commissioner: Do you know’ how’ much 
you were paid by other concerns for hauling during that 
period? 

The Witness: It w-as very little, $18, $17. Just made 
one or tw-o loads at other places. 

The Deputy Commissioner: And how often did you 
make these? 

The Witness: About once a week. Work got very 
slow, when the strike w’ent on. That is w’hen w’e started 
making a little monev. 

The Deputy Commissioner: But prior to that. 

The Witness: We wasn’t making anything. 

The Deputy Commissioner: But prior to that time, 
Briscoe did haul for other concerns. 

The Witness: Yes, sir. 

The Deputy Commissioner: About once a week. 

The Witness: Yes, sir. He vrent over to see w’hat 
they w’anted him to do; if they had work they’d give it 
to him: otherwise he’d go to another place. 

The Deputy Commissioner: And you’d receive a check 
from these other concerns. 
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The Witness: Yes. 

• # * * 

255 By the Deputy Commissioner: 

* • # * 

256 Q Did you buy this truck before, or after 
Christmas time in 1948? A I bought it after 

Christmas. 

# • * • 

257 Q You say that Briscoe drove your truck from 
sometime in March or sometime in May 1949 until 

he was hurt: is that correct? A Yes, sir. 

Q Now how long had you had the truck before that, 
before Briscoe went to work for you, or when Briscoe 
was driving the truck? A I had it before Briscoe was 
driving it. I think I had it around 5 months, something 
like that, 5 or 6 months. 

Q Then you must have bought it in the latter part of 
1948. A Yes, sir, the last part—cold—it was going to 
get warm then. 

Q Did you drive the truck when you first bought it? 
A No, sir, my brother-in-law drove it, because my nerves 
was bad. 

Q What is your brother-in-law’s name? A It is 
Ralph Coleman. 

258 Q How long did he drive it? A He didn’t 
drive it over 2 weeks. He couldn’t find no work. 

He got disgusted. 

Q Did he find any work at all during that period? A 
No, sir. 

Q All right, then who drove it after he quit? A Dan 
Mopkin. 

Q And he drove from that time up until the time 
Briscoe began to drive it. A Yes. 

Q When did you first do any hauling for the Maloney 
Concrete Company with that truck? A I think about, 
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after I had the truck about 3 months, 3 months after I 
had the truck. 

• * * • 

The Witness: About 3 months I had the truck. It was 
a hard place to get work over at Maloney because you 
were supposed to be on your own. They weren’t re¬ 
sponsible or nothing. 

By the Deputy Commissioner: 

Q That was early in 1949, I suppose. A Yes. 

Q Do you remember about what month? A No, I 
can't recall. 

Q Was it after New Year’s? A Just couldn’t 

259 recall. 

Q And Mopkin was driving the truck at that 
time? A Yes. 

Q Now who made the arrangements to haul for Ma¬ 
loney, you or Mopkin? A Well, Mopkin made the ar¬ 
rangements, because he used to work for Maloney, and 
he sav lie couldn’t <ret no work for mv truck, so I told 
him, take the truck, and he said, “I don’t work unless I 
get 50/50,” so I said, “Well, oh, take the truck.” He 
did pretty good until he started getting drunk on the job. 

Q Now were you with Mopkin when he made arrange¬ 
ments to haul for Maloney? A No, sir, I wasn’t with 
him at that particular time. 

# * • • 

260 Q What terms was the work to be done under? 

A Oh, if you stayed there you got something. 

You stayed there, come when you want; if any work to 
be done, you get some work: if there is no work, you 
don’t get nothing. Don’t guarantee you nothing. 

Q And how were you to be paid for the use of this 
truck when Mopkin made this arrangement with Mr. 
Maloney’s son? A Well, when Mopkin made arrange¬ 
ments with Maloney’s son, he say he would give him work 
as long as he come over there. 


101A 


Q Well, at how much? A Well, they don’t tive you 
no definite price, just if you make one load, you get paid 
for one load. You may sit up there all day and get 
nothing. It just depends on the work coming in to him. 
It wasn’t nothing guaranteed over there. 

Q Well, they did tell you that you would paid so much 
per ton or so much per yard, depending upon the dis¬ 
tance, did they not? A Yes, sir, we understood that. 

Q Well, what was it that they told Mopkin ? A 

261 It was understood, if you go to Bethesda, that was 
a long haul, you’d get more, but if they didn’t have 

no work, they couldn’t give you no work. You stay 
around there and wait. You may have to wait 2 days 
before you get some work. 

Q Did Mr. Maloney’s son tell Mopkin how much he 
would get paid for hauling a ton of sand and gravel? A 
They never tell you that. It would depend on the distance 
you go. 

Q Now when Mopkin was driving your truck and 
hauling sand and gravel for Maloney Concrete Company, 
you were paid by check, I take it. A Yes, sir. 

Q And was the check drawn to your order, or was it 
drawn to the order of Mopkin? A To my order. 

Q To your order. A Yes, sir. 

Q And you had the same arrangement with Mopkin. 
A Yes, sir. 

Q For dividing the money after paying the expense of 
operation. A That’s the only way they would work, 
because they couldn’t make no money. 

* # • • 

262 Q Now there came a time when Mr. Eberhart, 
who is an official of the Maloney Concrete Company, 

called you over there to the plant; is that right? A No, 
he didn’t call me in particular. He told the boys, “Har¬ 
ris’s truck can’t work.” 

Q Told whom? A His brother, Briscoe’s brother, so 
he came over and told me when he came, and he said, 
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“Your truck can’t work over there,’’ and I said, “Why,” 
and he said, “Because Dan Mopkin was caught drinking 
whiskey,” so I went over to see Mr. Eberhart myself, and 
he told me this, “Your truck can work, but you’ll have 
to get rid of that man. I’m not going to have a drunk 
over here,” so I got rid of Dan Mopkin. 

263 That’s how I come to meet Louis Briscoe, so we 
made arrangements and talked things over. 

Q And after vou made vour arrangements with Bris- 
coe, did you take him over and introduce him to Mr. 
Eberhart? A No, sir, he was over there at the time. 
He worked for a boy who was in to testify today. 

Q Mr. Eberhart knew Briscoe? A Yes, sir. 

Q Did you tell Mr. Eberhart that you were arranging 
for Briscoe to drive your truck? A I told Mr. Eberhart 
I had a new man, could my truck work. He said “Yes.” 

Q Did Eberhart ever know who the new man was? 
A He don’t know at that particular time. All he knowr 
was that T had to get another man. 

Q Did you ever discuss Briscoe with Mr. Eberhart 
after that? A No, sir, he was very familiar with the 
Briscoe work, more so than I was. 

* * * • 

265 Q now why was it that Briscoe kept the truck 
at his house? A He said it was more convenient 

for him to go down Maryland, and he could get work 
quicker. He could get up earlier. So I told him, take 
the truck and suit yourself. 

Q Now this gasoline station owner, wdiat was 

266 his name, Neale? A Bud Neale, yes, sir. 

Q Who decided that you should buy gas and 
oil there, you or Briscoe? A Didn’t nobody, not even 
Briscoe. The reason we bought gasoline there w-as that 
he w*ould give it to us on tick, and we didn’t have no 
money, so all the colored boys wnnt there. He was good 
to them. 
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Q You mean he allowed you to run an account there 
from week to week? A Yes, sir. 

Q That was what you mean by “tick.” A Yes. 

Q Are you still in the hauling business? A No, sir. 
Q Why? A Too broke. 

Q You mean this accident demolished your truck? A 
No, I’m broke completely. 

Q Well, you never drove the truck yourself, did you? 
A Not but once. My nerves was bad. I couldn’t 
drive. 

Q Is that the onlv business vou are engaged in? A 
Yes. 

• * * * 

267 Q Was this the first truck you ever owned? A 
This is the first good truck I ever owned, yes. I 
had others. 

Q Did you ever hire anybody to help you on those 
trucks? A No, sir, this is the first big truck I ever 
had. 

Q You never had any employees. A No, sir. 

• * • * 


268 Joseph Reich put 

was called as a witness for and on behalf of the respond¬ 
ent, Maloney Concrete Co., Inc., and the U. S. Fidelity 
and Guarantee Co., * * * 

Direct Examination 

By Mr. DeShazo: 

Q What is your full name? A Joseph Reichgut. 

* * * # 

269 Q Mr. Reichgut, where are you employed? A 
Bv Maloney Concrete Company in Washington, 

D. C. 

Q What is your job? A I am secretary treasurer. 
Q Secretary treasurer. Now Mr. Reichgut, just on 
what basis was this truck, what basis did it work with 
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you? A Maloney Concrete Company used a number of 
dump trucks to haul material from sand and gravel yards 
to our plants. 

Q And wore those trucks hired trucks, or what? A 
We hired the trucks on a tonnage basis. We paid for 
the use thereof by so much per ton from such and such 
a plant to such and such a location. 

Q And what control did you exercise over those 
trucks, if anv? A The onlv control I could tell vou 
would be that we mentioned, we ordered the material 
delivered from one location to another location. 

Q And did you all inspect the trucks in any way 

270 or insist thev be greased a certain wav? A No. 

Q Who kept up these trucks? A As far as I 
know, the owner thereof. 

Q And if those owners were—would you state what 
those papers are? I show you them. A These papers 
are checks and copies of invoices for money paid to 
Theodore ,T. Harris for hauling material for us from 
March lb through, well actually, from March 8 up to and 
including October 10, 1949. 

Mr. Espev: May the record show that the witness 
is now holding in hand the checks which I have hereto¬ 
fore described. 

The Deputy Commissioner: Fully described in the 
record and particularly in your direct examination of 
Theodore J. Harris. 

By Mr. DeShazo: 

Q Now is the invoice for which the check is issued 
with each one of those checks? A Yes, they are. 

# # * * 

271 O And all of those invoices show hauling from 
one plant to another. A They all show hauling 

of sand and gravel from one place to another, and with 
unit price per ton and extensions, totals, and 3 percent 
transportation tax added for like amounts as the checks. 
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# * m m 

273 Q Was Briscoe and Harris ever carried on your 
payroll? A No. 

Q Did you pay any social security on either of them? 
A No. 

Q Did you take out any income tax? A No. 

Q Were they required to keep any definite hours? A 
No. 

Q Any old-age benefits taken out by your company for 
them? A No. 

Q Any unemployment taken out of his pay? A No. 
Q Did you have anything—did your company have 
anv thing to do with servicing their trucks in anv 

274 wav? A No. 

By Mr. Espey: 

Q Mr. Reichgut, did the Maloney Concrete Company 
in 1949 have any sand or gravel pits of its own? A No. 

Q It was the business of the Maloney Concrete Com¬ 
pany to deliver ready-mixed concrete on jobs, is it not? 
A That’s right. 

Q And for that purpose, you get sand, gravel, and 
concrete, do you not? A Sand, gravel, and cement. 

Q And you lower into your mixers, which are carried 
on trucks, and the cement is mixed as the trucks go 
along the street to the job, are they not? A Yes. 

Q Now in 1949, what were your sources of supply for 
sand and gravel? A Our sources of supply were some, 
Smoot Sand and Gravel Corporation, from Buffalo Sand 
and Gravel Company, from Arundel Supply Corporation. 
We may have purchased some from District Sand and 
Gravel Company at that time, also. 

Q Now where is the supply point of the Smoot Sand 
and Gravel Company? A The principal supply point is 
in Gergetown, in the rear of 3020, I would say, K 

275 Street, between T\ Street and the river. 
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Q Now, did Maloney Concrete ever get sand and 
gravel from the Smoot Sand and Gravel Company at any 
other point? A Yes, at the foot of South Capitol Street. 

Q Now where does the sand which comes from Buffalo 
Sand and Gravel Company originate? A In Southern 
Maryland. 

Q And where does the sand supplied by the Arundel 
Supply Company, and gravel, originate? A Not far 
from Buffalo, in southern Maryland. 

Q And where does the sand originate which is sup¬ 
plied by the District Sand and Gravel Company? A I 
think they call the place, Silver Hill. All the plants are 
more or less close by, south of the District: 

Q They are all in Prince Georges County, South and 
Southeast of Washington, D. C., aren’t they? A That 
is correct. 

♦ * * * 

Cross Examination 
By Mr. O’Neall: 

Q Who owned the sand and gravel on the truck that 
we are concerned with here? When the truck was carry¬ 
ing sand and gravel to you, who owned the sand and 
gravel? A Maloney Concrete Company. 

276 Q It wasn’t purchased by Harris. A No. 

Q Did you have a standing arrangement? What 
kind of arrangement do you have with the supplier of 
gravel? A Well, the supplier would load trucks, desig¬ 
nated bv us, and would make the ticket billed to Malonev 
Concrete Company, ship on such and such a truck, and 
consigned to whatever location we asked for it to be 
delivered to. 

Q In other words, not just any truck could show up 
where he would get a load from Maloney. A No, just 
trucks that were designated by us. 

Q And did the trucks know what hour to go for 
gravel? How did a trucker know when to go and get 
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that gravel? A A trucker would call in, could call in 
at the main plant in Georgetown and ask where "we would 
want material hauled from or if we would want material 
hauled, and if we knew we were going to be busy at 
certain locations, at evening, when we would quit for the 
day, when he would be finished hauling insofar as he 
was concerned, he might ask us where would we like him 
to haul from the following day. If we could tell him, 
we would tell him: if not, in all probability he could come 
over to Georgetown in the morning to find out, or he may 
call up to find out. 

Q Was there any one particular place where most of 
these trips were made by the Harris truck? A No par¬ 
ticular place. 

* * * # 

279 Redirect Examination 

By Mr. Espev: 

Q How are employees of Maloney Concrete paid? 
A They are paid in cash on Friday of each week. 

Q Now with respect to payments, do they get their 
full pay, or do they get the cash subject to social se¬ 
curity and withholding tax? A We make the proper 
social security and withholding tax deductions. 

Q Now are the checks which have been introduced in 
evidence here the only checks that were ever paid to 
Theodore J. Harris? A The only money we have ever 
paid to Harris is in these checks. 

2S0 Q Did you ever withhold any money from Har¬ 
ris on the basis of social security or withholding 
tax? . A No. 

Q State, if you know, the hours at which these sand 
and gravel pits are open. A I do not know r . 

Q Do you have any explanation for the increase in the 
size of the cheeks which have been described here in the 
months of September and October 1949? 


10S A 


The Deputy Commissioner: I think that is already 
clearly in the record. It was during that time that the 
Smoot Sand and Gravel Company employees were out 
on strike, and Smoot Sand and Gravel Company was the 
principal supplier of materials, and because that source 
of material had been cut off by reason of the strike, it 
was necessary to bring material from the gravel pits 
south or southeast of Washington. 

• • • • 

Recross Examination 
By Mr. O’Neall: 

Q Did I understand you to say that these checks that 
you have examined are the only payments that have been 
made by Maloney Concrete to Harris? A That’s right. 

Q That is the total of all payments made by 
2S1 Maloney Concrete to Harris. A Yes, sir. 

The Deputy Commissioner: As I understand it, only 
the trucks that were approved by your yard superintend¬ 
ent were permitted to haul material for your concern. 

The Witness: That’s right. He usually engaged the 
truckmen. 

The Deputy Commissioner: Now they must have been 
given some identification to present to these gravel pit 
operators. 

The Witness. Usually a telephone call would suffice to 
let them know that we wanted certain material hauled bv 
such a truck number. Most of the trucks, as I under¬ 
stand it, probably didn’t have any identification on them 
other than a number. 

I tliink they all had numbers of some kind to indicate, 
and after they worked for, hauled material for a short 
period, everyone knew them then. 

The Deputy Commissioner: And if your yard super¬ 
intendent instructed a particular truck owner or operator 
to haul material, he would give the operator instructions 
as to where to go to pick up the material. 
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The Witness. That’s right, Mr. Commissioner. 

The Deputy Commissioner: Then he would in most 
eases by telephone place his order for material with the 
gravel pit, identifying the truck and the operator of the 
truck. 

282 The Witness: That’s right. 

• • • • 

299 Pursuant to notice, this matter was heard before 
the Honorable Theodore Britton, Deputy Commis¬ 
sioner, Bureau of Employees’ Compensation, U. S. De¬ 
partment of Labor at Washington, D. C., on the 3rd day 
of September, 1952. 

* # # * 

306 Wilbur Allen Neale 

was called as a witness for and on behalf of the re¬ 
spondents * # * 

Direct Examination 
By Mr. Espev: 

• * * * 

Q What was your occupation in the year 1949? A I 
was a service station operator. 

Q Where? A 2424 Virginia Avenue, Northwest. 

307 The Deputy Commissioner: That is in Wash¬ 
ington, D. C.? 

The Witness: Yes. 

By Mr. Espey: 

Q While you were the proprietor of that gasoline 
station, did you know the claimant, Louis Briscoe, and 
the respondent, Theodore J. Harris? A Yes. 

Q Tell the Commissioner what, if any, business you 
had with either or both of these two men. A I sold gas 
for the truck, and Harris came in with his cheek to me. 
It was made out to him, and Briscoe was the driver who 
signed for the gas. 
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The Deputy Commissioner: Briscoe signed the ac¬ 
counts for the gas? 

The Witness: That is right. It was on a weekly 
basis. 

The Deputy Commissioner: And Harris came in with 
a check made out to his order, and you cashed it? 

Tlie Witness. That is right. 

The Deputy Commissioner: And you took out the 
amount of your bill for gas and oil, is that right? 

The Witness: Yes. That is right. 

308 The Deputy Commissioner: Did that happen 
each week? 

The Witness: Yes, sir. 

By Mr. Espey: 

Q Mr. Neale, do you have a nickname? A Yes. 

Q In addition to selling Briscoe gasoline, did you sell 
him anything else which was included in the account? A 
Nothing, other than stuff pertaining to the truck. 

Q That is what T mean. You first said gasoline. The 
Commissioner mentioned gas and oil and I wanted to 
cover that point. Did you sell him oil? A Yes. 

♦ # * * 

309 Q Did you ever have any conversation with 
Louis M. Briscoe as to his relationship with Theo¬ 
dore J. Harris? A Not a true conversation. I mean. 
We did not discuss it. 

Q Did you ever hear any statement by Louis M. 
Briscoe? A Yes. I did. 

Q Tell the Commissioner where it was, and when it 
was, and what Briscoe said. A Well, it was in a con¬ 
versation—he always stopped a little while, and he just 
mentioned that he said, “me and Harris”, or something 
similar to that, were partners. That is all. I mean, 
there was no further discussion on that. 

The Deputy Commissioner: Mr. Neale, how often did 
you see Briscoe? 
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The witness: Well, depending on the weather, as to 
how often they worked. I would say it averaged three 
or four times a week. Maybe more. 

The Deputy Commissioner: On each of those occasions, 
you saw him when he came to your gasoline station to 
purchase gasoline and oil, is that right? 

The Witness: Generally, ves. 

310 Q How often did you see Theodore J. Harris? 

A Only when he came to pay, and occasionally, 

he would come by when he had some trouble with the 
truck, and they were both up. 

The Deputy Commissioner: Who was present when 
this conversation took place? 

The Witness: That I can’t recall. 

Q W as Briscoe talking to you or to someone else, 
when he made this statement about partnership between 
him and Harris? A Well, lie would come in. It was 
merely a bull session, and this statement was made in the 
course of his so-called bull session. 

The Deputy Commissioner: From what you say, I 
gain the impression that people, other than you and Bris¬ 
coe, were present? 

The Witness: The usually were. 

The Deputy Commissioner: Who would they be? Your 
employees ? 

The Witness: No. Probably a customer. 

The Deputy Commissioner: A customer? All right. 

Q Now, after Harris had endorsed and turned over 
the checks to you, and you had taken out your gas 
and oil monev, would there be a balance in the check? 

A Yes. 

311 Q Would you pay it in cash? A Yes, I would. 

Q To whom? A I would give it to Mr. Har¬ 
ris. 

Q What, if anything, would Harris and Briscoe do 
then? A I don’t know. I did not observe what they 
did. 
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* • • • 

Cross Examination 
By Mr. Brown: 

w 

# • # * 

313 Q Did you ask Briscoe if he and Harris were 
partners? A No. It was just in conversation— 

I mean, his conversation. It was mostly a bull session. 
Q Mostly bull? A Yes. 

314 Q Whenever Briscoe came in to make purchases, 
you understood that Harris would pay for that gas 

and oil, didn't you? A That is right. 

The Deputy Commissioner: Who made the arrange¬ 
ment? 

The Witness: Harris. 

The Deputy Commissioner: For this credit that you 
were extending? 

The Witness: Harris did. 

• • # • 

315 Q So you had been extending credit to Harris 
through Briscoe. That is, Briscoe was driving the 

truck. You would give him gas and oil, and you knew 
Harris would take care of it before Briscoe even men¬ 
tioned the word partner? A Yes. 

• # #. • 

Q Then, actually, you extended credit to Harris, not 
to Briscoe? A That is right. 

* * # * 

316 Redirect Examination 

• * • • 


By Mr. Espey: 

Q Mr. Neale, was this statement which was made by 
Briscoe, made during the time that Briscoe was driving 
a Harris truck? A Yes. 

* • • • 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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No. 12,131 

Theodore J. Harris, Maloney Concrete Company, Inc., 
United States Fldei.ity & Guaranty Co., appellants 

v. 

Theodore Britton, Deputy Commissioner, District of 
Columbia Compensation District, Bureau of Employees’ 
Compensation and Louis M. Briscoe, appellees 

APPEALS FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 

STATEMENT OF THE CASE 

Appellant Harris (an employer who failed to insure his 
workmen’s compensation liability as required by law) 
owned a motor truck which he placed with his workman- 
driver at the disposal of the appellee Maloney Concrete 
Company. The latter used this and other trucks with 
drivers to supplement its own fleet of trucks which was in¬ 
sufficient to meet the demand for sand and gravel used in 
its concrete mixing business. All of these trucks were used 
to pick up and deliver sand and gravel whenever and 
wherever the superintendent of the Maloney Company 
directed. The driver of the truck owned by Harris who had 
operated the truck previously to the appellee Briscoe was 
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discharged by Harris because the Maloney Company would 
no longer permit the use of the truck with the objectionable 
driver due to his drinking on the job. Briscoe, the injured 
employee, thereupon took his place, being satisfactory to 
Maloney, the latter knowing about Briscoe because he had 
driven for another truck owner at Maloney’s place. 

Payment for the truck and driver was made weekly by 
check to the owner, appellee Harris, based upon the amount 
and distance of hauling done. Harris paid the driver 
Briscoe on what was in effect a “piece-work” basis giving 
him half of what was taken in, less the cost of gasoline, oil 
and other expenses. The more Briscoe hauled, the more 
money he earned. 

In these circumstances the appellants contended that 
Briscoe the driver of the truck, was the partner of Harris, 
the owner of the truck; that such partnership acted as in¬ 
dependent contractors in its dealings with the Maloney 
Company. The Deputy Commissioner however, held that 
Briscoe was an employee not a partner of Harris; that when 
the truck with driver was rented to the Maloney Company 
for use in the latter’s business, the latter became for the 
time being the special employer of Briscoe, while Harris 
continued to be the general employer. The Deputy Com¬ 
missioner specifically found as follows: 

“That on the said day the claimant herein, while 
performing service for the said employer as a truck 
driver and engaged in hauling sand and gravel for the 
special employer in a motor truck owned by the general 
employer, sustained personal injury resulting in his 
disability when the said truck was involved in a colli¬ 
sion with another vehicle and he suffered bruises and 
abrasions on the entire body, a l 1 /* inch longitudinal 
laceration of the right forearm, and severe trauma to the 
left thigh, including a comminuted fracture of the mid¬ 
portion of the left femur with displacement of the 
fragments, followed by osteomyelitis of the left femur 
and hip causing malunited healing of the fracture and 
paralysis of the left leg with dropped foot; that the said 
general employer was the owner of a motor truck which 
was used in hauling; that his truck was for the most 
part used by others in hauling heavy commodities, to 
wit, building materials including sand and gravel; that 
on occasions he operated his own truck in hauling for 
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others, but for the most part he hired drivers for that 
purpose, paying them for their services by dividing 
equally with them all money he received from such 
others for the hauling operations performed after de¬ 
ducting the cost of gasoline and oil necessary for the 
operation of the truck; that some months prior to the 
said day he discharged a driver who had been operating 
his truck under the above arrangement because the said 
driver had appeared to be intoxicated on the job; that 
his action in discharging the driver, followed a demand 
by an official of the special employer for whom the said 
driver performed services in hauling sand and gravel; 
that after discharging the said driver, as found above, 
the said general employer, with the acquiescence of the 
special employer, hired the claimant as driver to oper¬ 
ate his said truck; that the business of the special em¬ 
ployer was the manufacture and sale of ready-mixed 
concrete delivered to its customers in the District of 
Columbia and elsewhere; that the sand and gravel used 
by the said special employer in the manufacture of 
ready-mixed concrete were purchased by it from the 
owners of sand and gravel pits located at various places 
in and around the District of Columbia; that from time 
to time the said special employer required more sand 
and gravel than could be supplied by its own direct 
hauling facilities and that at such times it secured the 
needed additional hauling equipment to obtain sand 
and gravel by entering into oral agreements with indi¬ 
viduals who owned and operated trucks suitable for 
such hauling; that some months prior to October 10, 
1949, the said special employer entered into such an 
agreement with the said general employer; that the 
terms of the said agreement required the said general 
employer, on order of the special employer, to furnish 
his truck and his own services or those of another 
driver to operate the said truck in such hauling as the 
special employer should require; that under its agree¬ 
ment with the general employer the said special em¬ 
ployer had the exclusive right of direction and control 
over the use or uses of the said truck and its driver 
including the designation of commodities to be hauled 
as well as all conditions pertaining to the hauling itself 
and it did, in fact, exercise such right; that the driver 
of the truck placed himself and the said truck com¬ 
pletely at the disposition of the said special employer, 
reporting daily at a designated place, there to await 
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directions as to the performance of hauling; that all 
such hauling was performed upon the specific direc¬ 
tions given to the driver by the agents and servants of 
the said special employer; that the time of the work 
performance for hauling was subject to the complete 
direction and control of the special employer; that all 
units of said work or quantities of sand and gravel as 
measured by tons to be hauled were determined by the 
said special employer; that the driver of the said truck 
was given instructions by agents or servants of the 
special employer as to the source where sand and gravel 
were to be obtained as well as to the location where they 
were to be delivered; that the driver of the truck in 
performing hauling for the said special employer exer¬ 
cised no initiative or material independent choice or 
selection over the manner of doing the work; that there 
was no predetermined contract or agreement as to spe¬ 
cific quantities of sand and gravel to be hauled or as to 
the place or places from which and to which such haul¬ 
ing would be done, or as to the time when orwithin which 
such hauling would be done which would have involved 
any independent direction or control of the work activi¬ 
ties of the driver of the truck by the general employer, 
or that would have permitted any material independent 
action by the said driver in the performance of the said 
hauling; that the said hauling was paid for on the 
equivalent of a piece-work basis, more specifically upon 
the quantity and distance of hauling performed and not 
upon the basis of a predetermined lump sum as in a 
contract to perform hauling; that in the performance 
of each work-unit or the hauling of each load of sand 
and gravel the driver of the said truck looked to and re¬ 
ceived from the agents and servants of the special em¬ 
ployer such directions and instructions as were neces¬ 
sary under the circumstances to accomplish the require¬ 
ments of the said special employer; that the said general 
employer retained no right to exercise control over the 
work activities of the claimant in connection with the 
performance of the said hauling for the special em¬ 
ployer, but that his only relation to the hauling opera¬ 
tion was to furnish to the special employer the said truck 
and a driver, leaving all other matters to the exclusive 
direction and control of the special employer; that the 
special employer exercised the right to require the dis¬ 
charge of any truck driver whose conduct was not 
acceptable to it by causing the said general employer to 
terminate the services of such objectionable driver; that 


the special employer exercised the right to approve the 
employment of certain truck drivers by the said general 
employer, as it did by its actions when he employed the 
claimant herein after he had discharged a previous 
driver whose conduct had proved unsatisfactory to it; 
that the said agreement constituted a contract of hire 
for the personal services of the said Theodore J. Harris 
or persons in his general employ who were designated 
by him to operate the said truck, as well as an agreement 
which was in effect the rental of the said truck; that the 
said Theodore J. Harris was the general employer and 
the said Maloney Concrete Company, Inc., was the spe¬ 
cial employer of the claimant herein while the latter per¬ 
formed services for the special employer in the hauling 
of sand and gravel in the truck of the general employer; 
that the injury arose out of and in the course of the 
claimant’s employment by the general and special em¬ 
ployers as found above.” 

Appellants brought a proceeding for judicial review of 
the compensation order in the court below. The complaint 
was dismissed. This appeal followed. 

SUMMARY OF ARGUMENT 

The evidence supports the deputy commissioner’s find¬ 
ings that the injured person was the employee not partner, 
of Harris; the evidence also shows that while he was in the 
general employ of Harris, he was at the time of injury in 
the special employ of the Maloney Concrete Company. 

As to the timely filing of the claim, the evidence shows 
that the claim was filed within one year from the date the 
employers filed their respective reports of injury. Section 
30(f) of the Act 33 U. S. C. A. Sec. 930(f) (quoted herein¬ 
after) in this circumstance provides that the filing was 
timely. 

ARGUMENT 

I 

The deputy commissioner properly found from the evidence 
that Briscoe was in the general employ of Harris and the 
special employ of Maloney. 

Introductory Statement Relative to the Evidence 

Certain facts appear in the transcripts of the testimonj’ 
given at the hearing held before the Deputy Commissioner 
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which are undisputed. These facts are that Harris was the 
owner of a truck which was customarily used at various 
times by the Maloney Concrete Company, Inc. for the pur¬ 
pose of hauling sand, gravel and other materials for the 
latter; that the upkeep and maintenance of the truck was 
the responsibility of Harris; that Harris would on some 
occasions drive his own truck; that at or about the time 
in question Harris entered into arrangements with other 
individuals to drive the truck, which was placed at the 
service and use of the Maloney Concrete Company, Inc., 
as -well as other businesses when there was no work at 
Maloney’s; that the persons who drove Harris’ truck were 
not paid by Harris on a regular salary basis, but they 
would receive their pay in the form of 50% of the earnings 
of the truck, after Harris had deducted the cost of oil and 
gasoline used in the hauling; that the truck at the time in 
question was used in hauling sand and gravel for the 
Maloney Concrete Company, Inc., and the payment to 
Harris for this service consisted of an amount based upon 
the tonnage hauled (average weight about nine tons per 
load) and the distance the truck traveled in the hauling; 
the checks in payment for the service were made payable 
to Harris and he in turn after cashing the checks and de¬ 
ducting the cost of gasoline and oil would divide the re¬ 
mainder with the driver (defendant Briscoe, in this in¬ 
stance) under an arrangement which had previously existed 
with respect to an earlier driver by the name of Mopkin. 
The license for the truck and other incidental features of 
ownership vrere matters which were taken care of exclu¬ 
sively by Harris. So far as Briscoe is concerned, these 
expense items were not any responsibility of his. 

The Maloney Company had certain trucks of its own 
which it operated in this business and which were used 
similarly to haul sand, gravel, and other materials. 
These trucks apparently were not sufficient in number to 
take care of its entire hauling requirements, and it was 
the custom to use the services of other persons with trucks 
who presented themselves at the Maloney establishment, 
there to await their turn to be called when and as needed. 

Out of these relationships and duties and obligations, it 




was necessary for the Deputy Commissioner to determine 
whether Briscoe was the employee of Harris, that is, in his 
general service, and whether in the service performed for 
the Maloney Company Briscoe became a loaned employee 
serving for the time being the Maloney Concrete Company, 
Inc., as his special employee during such time. The circum¬ 
stances in this respect the appellants believe constituted 
Briscoe a partner of Harris and constituted the relation be¬ 
tween Harris and Maloney Concrete Company, Inc., that of 
independent contractors, no employment being involved in 
either respect. The Deputy Commissioner, on the contrary, 
found Briscoe to be Harris ’ employee and not a partner, 
and further found that when Harris placed Briscoe in the 
position to work for the Maloney Concrete Company, Bris¬ 
coe thereupon became the special employee of the Maloney 
Company. The evidence upon "which the Deputy Commis¬ 
sioner rested his conclusions will be referred to below. 

(a) Briscoe teas the employee and not the partner of 
Harris. 

The evidence shows that Briscoe “worked for” Harris 
(Joint Appendix 42, 57, 62) on a “split-the-money” basis 
after payment of gas and oil expenses (J. A. 42); that ac¬ 
cording to Briscoe, neither Harris nor Briscoe mentioned 
or stated that they were partners (J. A. 43, 49, 55); that 
Briscoe looked to Harris first for instructions before any 
other hauling was to be done (J. A. 56, 60); that checks from 
Maloney were payable to Harris (J. A. 46, 51); that Harris 
gave him his directions in locating jobs (J. A. 61) and in 
starting on them (J. A. 62); that he never used Harris’ 
truck on his own business, such as odd hauling (J. A. 52, 53), 
but on occasion would ask permission to use the truck to 
take his family to the beach (J. A. 52); that on occasions 
Harris told him to wash and grease the truck (J. A. 60, 61). 

So far as Briscoe’s testimony is concerned there is not 
a single indication that Briscoe either was made aware, or 
that he understood, that he -was a joint adventurer or part¬ 
ner -with Harris. Briscoe had no say whatever concerning 
Harris’ business affairs; Briscoe looked to Harris for in- 


8 


structions and authority to act, whenever action was re¬ 
quired. Briscoe took over under the same arrangement that 
had applied when Mopkin, a previous employee, drove the 
truck (Harris’ testimony J. A. 101). Harris had fired 
Mopkin (J. A. 46, 47, 79, 82, 88, 97, 102) before he took 
on Briscoe. 

The agreement Harris had with Mopkin and Briscoe had 
to do only with a method of payment, which fairly approxi¬ 
mated the worth of the services rendered—that was the 
way Briscoe “trucked’’ (J. A. 94). There was no agree¬ 
ment with respect to sharing losses (compare Harris’ testi¬ 
mony J. A. 94), nor was there any indication that Briscoe 
used any initiative in a partnership venture. He submitted 
to orders from Harris as to jobs and the use of the truck. 

It may be noted from the foregoing reference to the evi¬ 
dence that Briscoe worked for Harris under the same ar¬ 
rangement that the previous employee Mopkin had worked 
and that Mopkin had been fired by Harris. One does not 
fire a partner. Moreover, as stated there was no agreement 
to share profits and losses. In fact, there is no comment at 
all about the sharing of losses, including the loss of the 
truck which was destroyed in the accident. One of the 
indicia of a partnership is the sharing of losses as well 
as profits. 

Compare the above with the usually looked for incidents 
of a partnership as stated in 137 ALR p. 11 as follows: 

“Some of the typical incidents of a partnership, as 
provided for in the Uniform Partnership Act, are these: 
(1) The partners share equally in profits and losses 
(§ 18(a)); (2) they have equal rights in the manage¬ 
ment and conduct of the partnership business (§ 18 
(e)); (3) every partner is an agent of the partnership, 
and entitled to bind the other partners by his acts, for 
the purpose of its business (§9(1)); (4) all partners 
are liable for the debts of the partnership (§ 15); (5) 
a fiduciary relation exists between the partners (§ 21); 
(6) all property brought into the partnership stock is 
partnership property (§ 8), (7) on dissolution the part¬ 
nership is not terminated, but continues until the wind¬ 
ing up of partnership affairs is completed (§30).” 
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The courts look behind the form or appearance of pur¬ 
ported relationships to determine the true relationship in 
so-called partnership cases arising under workmen’s com¬ 
pensation law. For example, in the case of Georgia Casualty 
Company v. Hoage, Deputy Commissioner, 61 App. D. C. 
195,59 F. 2d 870, although the business was conducted under 
a name indicating a partnership and the bank account was 
made subject to the checks of the injured person and the 
alleged partner jointly, and the weekly withdrawals of both 
parties varied according to the volume of business, this 
Court held that the relationship was that of employer and 
employee, and not a partnership, saying: 

“A partnership is frequently described as a contract 
of two or more competent persons to place their money, 
effects, labor, and skill, or some or all of them, in lawful 
commerce or business, and to divide the profit and bear 
the loss in certain proportions [citing cases]. The test 
in most cases is that there must be a community of 
interest and a joining of principals in carrying on busi¬ 
ness for joint profit [citing cases]. And so it has been 
held that a mere reception of a certain portion of the 
profit is insufficient [citing case]. Nor is an agreement 
by a merchant to pay an employee a certain salary and, 
in addition, a certain percentage of the profits of the 
business an agreement of partnership [citing case]. In 
other words, the test in such cases is that the profits 
must be shared as the result of a common adventure 
or enterprise, and not simply as a measure of com¬ 
pensation.” 

In People ex rel. Cohen v. Levine, 288 N. Y. S. 476 (1936), 
the court stated: 

“The mere production of an agreement signed by the 
laborers describing their relationship as partners, or 
declarations of the interested parties as to their rela¬ 
tionship are not conclusive upon this court. Statutes 
are not so easily circumvented. 

*•••••• 

“No microscope is necessary to discover the relation¬ 
ship between the parties. Behind the partnership cloak 
there existed in fact a master-servant relationship.” 

In People v. Simons, 274 N.Y. 554, 249 App. Div. (N.Y.) 
809, there was a conviction for failure to secure compensa- 
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tion insurance wherein the employer contended unsuccess¬ 
fully that the employees were in fact partners who received 
no w r ages but were paid certain percentages of the income. 

In Daigle v. Crescent City Garage, 180 So. 831 (La. 1938), 
it was held that an automobile mechanic, who was placed 
in charge of defendant’s repair department, the depart¬ 
ment supplying the "workshop and materials, while the 
mechanic performed the work, was an employee where the 
recompense for services was one-half of all the profits of 
the operation. 1 

A contract of partnership is in effect one of mutual 
agency, each party acting as a principal in his own behalf 
and as agent for his co-partner. Hanson v. Birmingham, 
92 F. Supp. 33, appeal dismissed, 190 F. 2d 206. 

The record in the present case shows, and from all the 
evidence such is the only permissive inference, that Briscoe 
had no authority to act as principal in his own behalf 
about anything, nor was he an agent for his alleged co¬ 
partner, because Harris had full say concerning all matters 
and had to approve such arrangements as were necessary 
for the use of the truck. 

This Court in the case of Davison v. Cardillo, Deputy 
Commissioner, 79 U.S. App. D.C. 121, 143 F. 2d 154, had 
occasion to consider the status of a person (allegedly a 
partner) under the local workmen’s compensation law. The 
alleged partner in that case was found by the Deputy 
Commissioner to be an employee and not a partner. That 
employee had worked at a parking lot as an attendant and 
had executed an agreement with the lessee of the lot which 
was supposed to be a “co-partnership agreement.” As 
in the present case, the property used in the venture was 
in the name of the employer, who in that instance carried 
the property insurances and paid the expense of maintain¬ 
ing the alleged partnership property. As in the present 
case, the parking attendant in that case performed menial 

x See also Mathis v. Rees, 12 N. J. Misc. 293, 172 A. 67; Nissen 
Transfer and Storage v. Miller, 72 Ind. App. 261, 125 N .E. 652; 
Butz v. Hahn Paint & Varnish Co., 220 la. 995, 263 N. W. 257; Tom 
Cook Independent Casting Crew v. Meadows, 148 Okla. 69, 297 P. 
270. 
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tasks while the employer managed the business. The 
Court in a per curiam decision, summarily disposed of the 
alleged partnership. 

The finding of the Deputy Commissioner in the present 
I case is a finding of a fact; namely, that Briscoe was an em¬ 

ployee. A finding of the Deputy Commissioner with refer¬ 
ence to employment status of an individual is subject to 
review and reversal only in the event the finding is not 

* supported by substantial evidence on the record as a whole, 

jr O’Leary v. Broivn-Facific-Maxon, Inc., 340 U.S. 504. 

(1>) General and Special Employment 

In the present case it is fairly clear that Harris had an 
« arrangement with the Maloney Concrete Company, Inc. to 

. supply a truck and a man to do such hauling as the Maloney 

* Company desired to be done. Harris’ status vis-a-vis 
Maloney was that of independent contractor. [That does 
not mean however that Harris’ employee Briscoe could not 
be a loaned or special employee of Maloney, which will be 

* discussed later]. 

From time immemorial persons have placed themselves 
in the services of others along with their animals or vehicles. 
The reports contain many, many cases in which the hiring 
consisted of the individual’s service together with that of 
a his animal or vehicle. Moreover, whether such service con- 

^ stituted employment or only the performance of a contract 

by an independent contractor depended upon the circum¬ 
stances of the particular case. If a particular hauling job 
readily identified as to time, place and circumstance were 
contracted for, or other particular piece of work should 
be the object of the contract, and where there was respon¬ 
sibility only for results, the scales tipped in the direction 
I of independent contract status. 

On the other hand, where the individual placed himself 
and his animal or vehicle at the disposal of him who sought 
to use, or direct the use of, such services (particularly 
, where workmen’s compensation is involved), the courts 

have considered such individual as an employee. This is 
because workmen’s compensation laws have been liberally 
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interpreted as to the scope of their intended coverage in ! 

so far as identifying persons as “employees” is concerned. | 

The workmen’s compensation law performs a very impor- I 

tant economic function and is one of the basic insurances. ] 

The word “employee” was not used in it as a word of art, j 

but “in the light of the mischief to be corrected and the end j 

to be attained,” 2 which was to lift from the backs of the j 

employees the economic consequences of physical disaster 
occurring on the job and to place upon the particular busi- 
ness and industry where the injury occurred the sharing ] 

of the losses arising from employment injuries through 
the insurance principle and its distributive function. The 
term “employee” therefore is given broad meaning to ^ 
effectuate the declared policy and purposes of the Work¬ 
men’s Compensation Act. Of. Labor Board v. Hearst 
Publications, 322 U.S. 111. Accordingly, in applying the 
workmen’s compensation law the meaning of the term “em¬ 
ployee” must be understood with regard to the purposes 
and provisions of the Act, and not outside such provisions. 

The driver-owners of trucks, wagons or other vehicles, 
in similar menial service have been held to be employees 
under workmen’s compensation law. 3 

Considering the foregoing, had Harris presented himself 
and his truck to Maloney Concrete Company, Inc., there to ; 

perform Maloney’s work at their sufferance and direction, jj 

2 South Chicago Coal & Dock Co. v. Bassett, 309 U. S. 251. 

3 Western Express Co. v. Smeltzer, 88 F. 2d 94; Industrial Com- > 

mission v. Bonfils. 78 Colo. 306, 241 P. 735; Coppes Bros. & Zook j 

v. Pontius. 76 Ind. App. 298, 131 N. E. 845; Burruss v. B. M. C. I 

Logging Co. 38 N. M. 254, 31 P. 2d 263; Bradley v. Republic. j 

Creosoting Co., 281 Mich. 177, 274 N. W. 754; Rouse v. Town of 

Bird Island, 169 Minn. 367; 211 N. W. 327; Industrial Commission 
v. Hammond, 77 Colo. 414, 236 P. 1006; Kirk v. Lime Co. A* 

Insurance Co., 137 Me. 73, 15 A. 2d 184; Showers v. Lund, 123 
Neb. 56. 242 N. W. 25S; Burt v. Davis-Wood Lumber Co.. 157 La. 

Ill, 102 So. 87; Dunn v. Reeves Coal Yards Co., Inc., 150 Minn. 

2S2, 184 N. W. 1027 ; Waters v. Pioneer Fuel Co., 52 Minn. 474. 55 
N. W. 52; Warner v. Hardwood Lumber Co., 231 Mich. 328, 204 
N. W., 107; Frost v. Blue Ridge Timber Corp., 158 Tenn. 18, 11 ’ 

S. W. 2d 860; Lee v. Mark H. Brown Lumber Co., 15 La. App. 294, 

131 So. 697. i 

See particularly Singer Manufacturing Co. v. Rahn, 132 U. S. 518. | 


ft 



13 


he would under the decisions cited in Footnote 3 above 
have become an employee, notwithstanding the fact that 
he was a man-with-a-truck. (Since he did little more than 
in effect rent his truck with driver, Harris himself appears 
to have been an independent contractor.) 

We find an almost identical situation in the case of In¬ 
dustrial Commission of Colorado v. Bonfils, 241 P. 735. 
According to that case, the Continental Investment Com¬ 
pany operated a coal yard. One Sprigg was killed while 
hauling coal for that company and the Continental Company 
alleged that Sprigg was not its employee. Discussing the 
circumstances and the law the court said: 

“Was Sprigg in the service of the Continental In¬ 
vestment Company under a contract of hire ? We think 
he was. He was engaged to haul coal with his own 
truck to customers of the company at a fixed price per 
ton: he was allowed to haul it himself or employ others; 
lie was allowed to come and go as he pleased; need not 
report for work at any time nor at all, unless he chose; 
could work for others if he so desired. He called at 
the yard when he pleased, and was given coal to haul 
if there was any to be hauled when he called. The com¬ 
pany was under no obligation to give him work, and 
he was under no obligation to work for the company; 
therefore he could quit when he chose, and the company 
could discharge him when it chose. This was service 
for hire .” (Emphasis supplied.) 

Since Harris himself performed no services as an em¬ 
ployee, he retained his status as independent contractor if 
he had any relation at all with Maloney. However, the 
person whom he employed and sent in his place, namely 
Briscoe, was in a different category. 

It is common practice for an employer to lend or send 
his employee to another employer for the purposes of per¬ 
forming services for the latter. This custom has prevailed 
from time immemorial and it is recognized in the law under 
the phrase “loaned employee ”, and in the context of “gen¬ 
eral” and “special” employment. 

There arises in the employee the obligation to serve two 
masters in such circumstances, (1) compliance with the 
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general direction of the general employer to perform serv¬ 
ice for the special employer and to care for his general 
employer’s equipment if any and (2) the obligation to per¬ 
form the services the special employer directs. The work 
performed by Briscoe was in the interest of both Harris 
and Maloney Concrete Company. It was in the interest 
of Harris for Briscoe to utilize the truck and to derive 
the revenue it afforded, as well as for Briscoe to take care 
of the truck. It was in the interest of the Maloney Com¬ 
pany for Briscoe to do the work it required to be done. 

According to the undisputed evidence, it was Briscoe’s 
duty to present himself at Maloney’s establishment there 
to stand in line with other like employees, and be ready, 
willing and able to do Malonev’s bidding. When Eberhart, 
the Maloney yard superintendent, called upon Briscoe to 
perform service under the arrangement mentioned there 
arose a contract of hire, whether it be regarded as expressed 
or implied, to perform the service for the special employer. 
The work which was done at the yard was that of the 
special employer and it was the special employer Maloney 
that had the complete and exclusive right to control the 
quantum of work performed and the conditions under which 
it would be performed. Under these circumstances both 
employers became liable for workmen’s compensation. 
This is not something new as appellants’ brief would imply. 
See DeNoyer v. Cavanaugh, infra, 221 N.Y. 273, 116 N.E. 
992 (1917). 

The following is a summary of so much of the evidence 
as shows the nature of the relationship with Maloney. 

J. W. Vance, who bore the same kind of relationship to the 
Maloney Company as Briscoe, testified that he was told by 
Mr. Eberhart, Maloney’s foreman, where to get and take 
sand and gravel. (J. A. 42) 

Louis M. Briscoe, the claimant, testified that he had to go 
to certain locations “or wherever they tell me to go that 
evening before to pick up a load of sand or gravel and bring 
it back to where they wanted it” (J. A. 45); that Mr. Eber¬ 
hart would tell him to go to a certain gravel pit to get the 
sand or gravel and tell him where to deliver it (J. A. 45), 
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and that he took his instructions from Mr. Eberhart. (J. A. 
54). 

Richard Eberhart, Maloney’s foreman, testified that as 
trucks lined up at Maloney’s waiting for work he would 
assign the work to the men (J.A. 74); on assigning them 
he would tell them where to obtain material and where to 
deliver it (J. A. 80); he would tell them before leaving in 
the morning to go to particular places and where to take 
the load (J. A. 76, 80); that he had called Harris with ref¬ 
erence to the former driver Mopkin whom Harris had fired 
at his request: that he did not want Mopkin around and told 
Harris to “put another driver on” (J.A. 79, 82). 

Other evidence with respect to the direction of the work 
at Maloney’s included the testimony of the secretary-treas¬ 
urer of the Maloney Company, Mr. Reichgnt, with respect to 
the exercise of control over the trucks, which consisted in 
ordering the drivers as to the material delivered from one 
location to another (J.A. 103). He testified further that the 
yard superintendent “instructed a particular truck owner 
or operator to haul material. He would give the operator 
instructions as to where to go to pick up the material” 
(J. A. 108). 

Harris testified that he had no control over the load which 
w r ent into his truck and that Briscoe had no control either 
(J. A. 235). 

Harris also testified, with respect to the firing of Mopkin, 
consistently with the other evidence, -which was that Eber¬ 
hart told Harris “You will have to get rid of that man,” 
and that “Yon will have to get a new man” (J. A. 88). 
When asked whether, if Mr. Eberhart told him to get rid of 
Briscoe, he would have to get rid of Briscoe, his answer 
was “Yes, that was the only way” (J. A. 97,101); that there 
was no need to discuss Briscoe’s qualifications with Eberhart 
because the latter was very familiar with Briscoe’s work, 
more so than the witness was (J. A. 102). 

Albert Mathis, Jr., who also hauled for Maloney, testi¬ 
fied that if the drivers felt like staying off a day to attend to 
private business, they asked permission of Maloney Con¬ 
crete Company, Inc. (J. A. 84). 
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It is clear from the evidence that such direction and con¬ 
trol as was necessary in the conduct of the hauling of sand 
and gravel for the Maloney Company was given and exer¬ 
cised by the foreman or yard superintendent. The special 
employer controlled the details of the work in so far as those 
simple details could he controlled. Since this was essentially 
a simple operation no complex system of controls was neces¬ 
sary. The route which the employees followed was more or 
less automatically governed by the fact that the payment 
for the services was on the ton-mile basis, an automatic de¬ 
vice which neccssarilv guaranteed the use of the shortest 
and most practical route. 

One of the earliest workmen’s compensation cases in¬ 
volving similar employment, and co-existence of general 
and special employer, is the case of De Noyer v. Cavanaugh, 
221 X. Y. 273,116 X. E. 092 (1917). In that case the owner 
of a horse rented it together with the driver to an oil com¬ 
pany for the delivery of oil and gasoline. Holding that the 
driver was in the general employ of the owner of the horse 
and the special employ of the oil company, the court said: 

“The fact that a workman has a general and a special 
employer is not inconsistent with the relation of em¬ 
ployer and employee between both of them and himself. 
If the men are under the exclusive control of the special 
employer in the performance of work which is a part 
■ of his business, they are, for the time being, his em¬ 
ployees. {Comcrford T s Case. 224 Mass. 571,573) Thus 
at one and the same time they are generally the em¬ 
ployees of the general employer and specially the em¬ 
ployees of the special employer. As they may under 
the common law of master and servant look to the 
former for their wages and to the latter for damages 
for negligent injuries, so under the Workmen’s Com¬ 
pensation Law they may, so far as its provisions are 
applicable,(look to the one or to the other or to both for 
compensation for injuries due to occupational hazards’^ 
* • * and the industrial commission may make suclT 
an award as the facts in the particular case may 
justify.” 

In another early case, Dale v. Saunders Bros., 218 X. Y. 
59,112 X. E. 571 (1916), Ann. Cas. 191SB, 703, affirming 171 
App. Div. 528, 157 N. Y. S. 1062, an employee together with 
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his general employer’s vehicle, was loaned to a special em¬ 
ployer to haul sand. Claim was made against the general 
employer, which was sustained. The Appellate Division 
stated: 

“The law of negligence, the rules relating to master 
and servant, the rule as to liability to serve two mas¬ 
ters, are of but little value here. * * * The name of 
the act, ‘Workmen’s Compensation Law’, indicates 
that it is not to be limited to cases where the actual 
relation of master and servant exists, but to workmen 
and those employing or using them in the manner 
stated.” 

In Gimber v. T. P. Kane Co., 155 N. Y. S. 1109 (1916), and 
Pale v. Huai Construction Co., 175 App. Div. 2S4, 161 
N. Y. S. 540 (1916) awards against special employers were 
sustained. 

In a case very similar to the present one, namely, Nolan 
v. Cranford Co., 171 App. Div. 959, 155 N. Y. S. 1123, af¬ 
firmed 219 N. Y. 581, 114 N. E. 1074, an award was upheld 
against a special employer in a situation where the general 
employer had but one employee and was not carrying on a 
teamster’s business, except in the sense that he furnished 
the vehicle with the driver to the special employer. 

The foregoing New York cases are cited for their particu¬ 
lar value as precedents since they arose under the New York 
compensation law from w'hich the Longshoreman’s Act (the 
basic act in the instant case) was adopted and under the 
familiar rule of construction the adopted statute would 
carry with it the construction placed upon it in the juris¬ 
diction from which it was adopted Webster v. Cladfelter , 
76 U. S. App. D. C. 171, 130 F. 2d 434,143 ALR 2S0 (1942)! 
The New York decisions, therefore, have particular weight; 
Hartford Accident (6 Indemnity Co. v. TToayc. 66 App. D.C. 
154, 85 F. 2d 411 (1936). 

Other cases bearing upon the correctness of the law as 
applied by the Deputy Commissioner in the present case 
are: 

Texas Reciprocal Insurance Assn. v. Latham , 72 S. W. 2d 
648 (1934) in which a company constructing a pipe line 
rented a truck-with-driver for hauling pipe. The company 
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foreman directed the driver as to the hauling to be done. 
This direction the court called “full direction and control,’' 
although it was no greater than that sort of control which 
is ordinarily given to a truck driver when instructing him 
from what point and to what point the material is to be 
hauled. While thus engaged in hauling, the driver was in¬ 
jured and the court held that the injured employee was in 
the employ of the construction company even though he 
was paid by the owner of the truck who was his general 
employer. 

Similarly, in U. S. Fidelity <& Guaranty Co. v. Stapleton , 
37 Ga. App. 707, 141 S. E. 506 (1928), a road construction 
company rented trucks-with-drivers to haul materials at so 
much per load (just as in Briscoe’s case). The driver was 
paid by the owner of the truck. The foreman of the con¬ 
struction company gave directions as to what should be 
hauled and where to. The court held that recovery could 
be had from the contractor as the special employer. Cf. 
Pacific Employers Insurance Corp. v. Liberty Mutual In¬ 
surance Co., 174 F. 2d 1 (C. A. 5,1949). 

In Wardrep v. Houston, 168 Tenn. 170, 76 S. W. 2d 328, a 
hauling contractor agreed with a highway construction com¬ 
pany to deliver cement, lime, gravel, sand, etc., from a rail¬ 
way siding to the place of highway construction. For this 
purpose the hauling contractor hired from a truck owner 
three trucks with drivers to assist in the hauling, and the 
highway construction company paid for this service on a 
yard-mile basis. The contractor paid the driver’s wages 
and deducted the amount from the truck owner’s account. 
The hauling contractor directed the drivers when, where 
and what to haul. The court held that the truck owner was 
not an independent contractor and that the driver became 
a loaned employee of the hauling contractor. 

In situations of this kind both the general employer and 
the special employer become liable for the payment of com¬ 
pensation, as the deputy commissioner has found in the 
present case. For example, in Industrial Indemnity Ex¬ 
change v. Industrial Accident Commission , 26 Cal. 2d 130, 
156 P. 2d 926 (1945), a truck owner rented his truck with 


driver to a company to haul sand and rock. The nature 
of the operation was such that little supervision was neces¬ 
sary, the drivers merely pulling under a steam shovel, re¬ 
ceiving the load, pulling onto a scale where a weight ticket 
was made out, and proceeding to the destination, where the 
weight ticket was signed and the load was dumped. The 
driver merely followed the other trucks and an employee 
of the special employer told the driver where to dump the 
load. The superintendent of the special employer, directly 
or indirectly, told the drivers where to get loads and where 
to take them. The court held the truck owner as the general 
employer, and the company whose material was hauled as 
the special employer, since it exercised some right of con¬ 
trol over the employee. (The similarity of this California 
case to our present case is striking.) 4 

In view of the circumstances and the nature of the rela¬ 
tionship between Briscoe and Maloney Concrete Company, 
Inc. in the present case, and considering the fact that Harris 
did not at any time direct the manner of performance of 
work by Briscoe for Maloney, and considering that while 
serving Maloney Briscoe performed their bidding as to 
every detail in which it was necessary to give him instruc¬ 
tions and direction, it appears inescapable from these cir¬ 
cumstances and the applicable law that Briscoe was a spe¬ 
cial employee of Maloney and that he remained in Harris’ 
service as his general employee for purposes other than the 
particular service for Maloney. These latter included the 
care and use of the truck and remaining available to per¬ 
form such other tasks for other companies as Harris should 
direct. 

Accordingly, the findings of fact of the Deputy Commis¬ 
sioner are supported by substantial evidence and are con¬ 
sistent with the law, and therefore should be sustained. 

This Court has stated that the definition of “employee” 

4 For other cases along the same line, see Hartford Accident. & 
Indemnity Co. v. Industrial Accident Commission, 8 Cal. 2d 589. 
67 P. 2d 105 (1937); Wall’s Case, 293 Mass. 93, 199 N. E. 326 
(1935) ; WaU v. Penn Lumber & Mill Works, 90 A. 2d 273 (Pa. 
Super. 1952) ; Fransen Construction Co. v. Indrtstrial Commission, 
384 Ill. 616, 52 N. E. 2d 241 (1943). 
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in the District of Columbia Act should be broadly construed 
when applying the workmen’s compensation law. Standard 
Accident Insurance Co. v. Hoage, 62 App. D. C. 245, 66 F. 2d 
275. This Court also in Grace v. Magruder, SO U. S. App. 
D. C. 53, 14S F. 2d 679, for example, held that “coal 
hustlers” who shovel consumer’s coal into bins when de¬ 
livered by the retail coal company to be employees of the 
company, where the only noticeable control exercised was 
power to “compel good behavior” and to insure that they 
did their work properly. (Compare the arrangement in 
Briscoe’s case which gave Maloney the right to order re¬ 
moval for bad behavior; obviously, if work was not per¬ 
formed properly, the same result would have obtained.) 
In the cited case this Court quoted with approval from an 
opinion by Judge Parker of the Fourth Circuit that “com¬ 
mon law rules as to distinctions between servants and 
independent contractors throw but little light on the ques¬ 
tion involved.” 

(c) Independent ('outfactor 

Appellants have devoted considerable space in their brief 
to the argument that “Briscoe was an independent con¬ 
tractor with Maloney.” To assert that a truck driver who 
is sent by the owner of the truck to operate the truck under 
a “truck-with-driver” arrangement between the owner and 
the “customer” is an independent contractor is stretching 
the meaning of words beyond all semblance of reality. 
Whatever may have been the legal relationship between 
Harris (the truck owner) and Maloney, whether inde¬ 
pendent contractor or not, certainly the driver of the truck 
did not automatically acquire the same status. In all the 
cases involving a “loaned” employee and general and spe¬ 
cial employers, the employers are, inter se, independent 
contractors. But the employee who is loaned by the general 
employer does not himself become an independent con¬ 
tractor. 

The case of Cardillo v. Mockabee , 70 App. D. C. 16, 102 
F. 2d 620 cited by appellants is not in point; in that case 
a person whose business was the repairing of gasoline 


pumps did some work upon a pump for the owner of the 
pump. This was not a regularly recurrent service arrange¬ 
ment in the performance of work in the usual course of the 
owner’s business; on the contrary it was a piece of work 
done which this Court intimated, at least, was in the nature 
of casual employment, not in the usual course of the em¬ 
ployer’s business (and hence would have been excluded for 
that reason by statutory provision). The other question in 
the case was whether such person in doing such work was 
an independent contractor or an employee of the owner of 
the pump heiny repaired. The distinction seems apparent 
between such a situation and one where the general em¬ 
ployer loans his employee to another employer to do some¬ 
thing “in the usual course of the trade, business, occupa¬ 
tion, or profession” of the special employer. As it is some¬ 
times stated—see sec. 2 of the compensation law—(D. C. 
Code 36-502.) 

The i !Iockahee case does not establish any new law, nor 
does it state any principles which have not long been recog¬ 
nized. It applied the usual tests used in identifying inde¬ 
pendent contractor relationships and found that relation¬ 
ship present on the facts related in that case. Those facts 
are so entirely different from the facts in the present case 
that it would serve no useful purpose to attempt to com¬ 
pare the factual elements of both cases. 

The other cases cited by appellant in the same vein in 
general relate, not to whether a person is a “loaned” em¬ 
ployee or the general employee of one employer and the 
special employee of another, but to whether a person owning 
a truck or other conveyance which he is operating under 
an arrangement with another, is the latter’s employee or is 
an independent contractor. 

And certainly the case of Standard Oil Company v. 
Anderson, 212 U. S. 215 relied upon by appellants is not in 
point factually with the instant case. In that case an em¬ 
ployee of the defendant was engaged in the defendant’s 
business, operating a winch on the defendant’s vessel to 
lower cargo into the hold; an employee of the stevedoring 
company which had the contract of loading the vessel gave 


signals to the operator of the winch as to when to hoist 
and lower the drafts of cargo. That was the only relation 
between the winch operator and the stevedoring company. 
In these circumstances naturally the court held that the 
winch operator was not an employee of the stevedoring 
company so far as tort law is concerned. 

Appellants have rested this case upon the premise that 
“no man can serve two masters”; hence that Briscoe could 
not at the same time be the employee of Maloney and also of 
Harris. The difficulty with appellant’s syllogism is the 
premise; as stated above the courts have repeatedly recog¬ 
nized situations where an employee works for two em¬ 
ployers, as the general employee of one and the special em¬ 
ployee of the other. Only where the duty to the two masters 
is inconsistent could there be any conflict. In the instant 
case there was no conflict. Briscoe’s duty to his general 
employer Harris was to take care of the truck and to make 
as much money as possible from hauling with the truck; his 
duty to Maloney was to haul sand and gravel wherever the 
latter should direct him. In doing both, Briscoe was con* 
sistentlv serving both masters. 

II 

The claim was timely hied. 

Briscoe was injured on October 9, 1949; the employer 
Harris filed his report of injury with the Deputy Commis¬ 
sioner on December 11, 1950; the employer Maloney filed 
his report on December 20, 1951. Briscoe’s claim for com¬ 
pensation was filed on May 22, 1951, which obviously is 
within one year from the date each employer filed his report 
of injury. 

Section 30 (f) of the Act 33 U. S. C. A. Sec. 930 (f) pro¬ 
vides as follows: 

“Where the employer or the carrier has been given 
notice or the employer (or his agent in charge of the 
business in the place where the injury occurred) or the 
carrier has knowledge, of any injury or death of an 
employee and fails, neglects, or refuses to file report 
thereof as required by the provisions of subdivision (a) 
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of this section, the limitations in subdivision (a) of sec¬ 
tion 13 of this Act shall not begin to run against the 
claim of the injured employee or his dependents entitled 
to compensation or in favor of either the employer or 
the carrier, until such report shall have been furnished 
as required by the provisions of subdivision (a) of this 
section.” (Emphasis supplied) 

While by reason of section 30 (c) of the Act (33 U. S. C. 
930 (c)) such reports as are filed by employers are not evi¬ 
dence of any facts stated in such reports, the date of the 
filing of such reports is a fact which may be shown in evi¬ 
dence. This is the only fact which the Deputy Commis¬ 
sioner relied upon as regards timely filing. He had the 
right and the inescapable duty to rely upon such fact in 
order to cary out section 30. Since it is beyond dispute that 
the claims were filed within one year from the filing of the 
respective reports, and since the time of filing claims fixed 
by section 13 of the Act is extended so long as the employer 
fails to report the injury, it is difficult to understand the 
nature of appellant’s complaint with respect to the filing of 
the claim. Apparently appellants have overlooked the fact 
that the time for filing claim does not begin to run until the 
employer makes his report. 

Appellants’ understanding that section 30 (f) supra “re¬ 
vives” a claim which is dead misconceives the situation. 
Section 30 (f) does not “revive” anything. Unless a re¬ 
port of injury is filed by the employer as required by the 
law, the time for filing claim is extended and does not begin 
forthwith to run and hence could not expire. As stated sec¬ 
tion 30 (f) does not operate upon a dead claim but upon a 
claim against which the statute has not begun to run. 

CONCLUSION 

Appellants would have the court read the evidence as 
supporting the inference (a) that Briscoe was the partner 
of Harris, and (b) that both Briscoe and Harris were, as 
to Maloney Concrete Company, independent contractors. 
The Deputy Commissioner as trier of the fact necessarily 
had to resolve these questions upon the basis of the evidence 
and those inferences which the evidence would support. In 


view of the nature of the case and the necessary function 
which the Deputy Commissioner performed, the following 
quotation from the Supreme Court’s decision in Cardillo, 
Deputy Commissioner v. Liberty Mutual Co., 330 U. S. 469 at 
478, which went up from this jurisdiction, has special and ap¬ 
propriate pertinency in dealing with the evidence and infer¬ 
ences therefrom in the present case. The Supreme Court 
said: 

“It matters not that the basic facts from which the 
Deputy Commissioner draws this inference are undis¬ 
puted rather than controverted. See Boehm v. Com¬ 
missioner, 326 U. S. 287, 293. It is likewise immaterial 
that the facts permit the drawing of diverse inferences. 
The Deputy Commissioner alone is charged with the 
duty of initially selecting the inference which seems 
most reasonable and his choice, if otherwise sustain¬ 
able, may not be disturbed by a reviewing court. Del 
Vecchio v. Bowers, supra, 287. Moreover, the fact that 
the inference of the type here made by the Deputy 
Commissioner involves an application of a broad 
statutory term or phrase to a specific set of facts gives 
rise to no greater scope of judicial review. Labor 
Board v. Hearst Publications, 322 U. S. Ill, 131; Com¬ 
missioner v. Scottish American Co., 323 U. S. 119, 124; 
Unemployment Compensation Commission v. Arayon, 
329 U. S. 143, 153-154. Even if such an inference be 
considered more legal than factual in nature, the re¬ 
viewing court’s function is exhausted when it becomes 
evident that the Deputy Commissioner’s choice has 
substantial roots in the evidence and is not forbidden 
by the law. Such is the result of the statutory provi¬ 
sion permitting the suspension or setting aside of com¬ 
pensation orders only 1 if not in accordance with law.’ ” 


In view of the foregoing, it would appear that Briscoe 
was an employee of Harris and Maloney Concrete Company, 
Inc., as respectively, general and special employee, as found 
by the Deputy Commissioner, such fact appearing by evi¬ 
dence and supportable as a matter of law; it appearing 
further that the claim was timely filed, it is respectfully 
submitted that the compensation order complained of is in 
accordance with law and that the order of the court below 
dismissing the complaint was proper and should be affirmed. 
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